LABOUR BROKERS IN SOUTH AFRICA: THE TROJAN HORSE OF LABOUR MARKET FLEXIBILITY.
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Draft Submission by the National Council of Trade Unions (NACTU), to the parliamentary hearings of the Republic of South Africa on the obnoxious business of labour brokers.
26 August 2009 

DECLARATION OF PHILADELPHIA


(a)    labour is not a commodity;
(b)     freedom of expression and of association are essential to sustained progress;
 (c)     poverty anywhere constitutes a danger to prosperity everywhere;
 (d)     the war against want requires to be carried on with unrelenting vigour    within each nation, and by continuous and concerted international effort in which the representatives of workers and employers, enjoying equal status with those of governments, join with them in free discussion and democratic decision with a view to the promotion of the common welfare. Article 1 of the Declaration of Philadelphia, Adopted by the ILO in 1944.  

1. Introduction
This submission by the National Council of Trade Unions is in response to an invitation by the Parliament of the Republic of South Africa, to conduct public hearings on the business of labour brokering. 
Labour brokering is a business whereby a third party (the labour broker) contracts with a principal client (in this case the employer) on the one hand, and a group of workers on the other hand, to provide a service to the principal client (the employer). The principal client (the employer) assumes no responsibility other than that of supervising the workers, and all employer-employee relationship issues such as contracts, wages, benefits and conditions of work, are channeled through the intermediary, in this case the labour broker. 
In most cases, such workers do not enjoy any formal employment benefits such as pension, medical aid, housing subsidies, maternity benefits, occupational diseases, and injuries. 
It is Nactu’s view that this business of labour brokering undermines the progressive social, economic and political gains, which our trade union federation   and the broader liberation movement has struggled and fought so hard for,   during the 23 years of our federation’s existence. 
2. NACTU’s  Call to the South African Parliament 

Nactu through this submission joins the call by millions of workers and their trade unions to parliament and the executive to prohibit this illegal, immoral and politically reprehensible practice of labour brokering, as it reduces the human dignity of workers and their families. 

It is also our contention that labour brokering takes us back - in a disguised manner- to the apartheid era of the job reservations act and the exploitative migrant labour system; in the manner in which it racially profiles workers and subjects them to being itinerant labourers. 
Our presentation will focus on the nature and impact of labour brokering along the following areas of human and labour rights: 
1) How labour brokers undermine the Constitution and our founding democratic values.
2) How labour brokers undermine International Labour Standards.
3) How labour brokers undermine the Collective Bargaining System. 

4) How labour brokers undermine social protection and sustainable livelihoods.
5) How labour brokers engender discrimination and intensify exploitation of workers.
6) The experiences of workers and their trade unions with employers who use labour brokers. 
3. How labour brokers undermine the Constitution and our founding values 

Labour brokers undermine the very first principle of our Constitution, which states that: 
“The Republic of South Africa is one sovereign democratic state founded on the following values:

(a) Human dignity, the achievement of equality and the advancement of human rights and freedoms”.
 
This provision of human dignity is a fundamental right enshrined in our constitution. It represents the first principle under Chapter 2 of our Constitution, the Bill of Rights, wherein it is stated: 
“This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.” 

Our Constitution also recognizes the rights of workers to engage in Collective Bargaining, to join a trade union and the Right to Strike, under Section 23.
It is our firm and considered view that all these rights are constantly and wantonly being eroded by the practice of labour brokering, as many workers who are employed by these labour brokers are  fearful and  are discouraged from joining trade unions, due to the precarious nature of their employment.
Even in many instances where the trade unions have organised such workers into the unions, there is no definitive determination as to who their employer is, and therefore,  their  human and labour rights  as enshrined in the constitution, are  not being realised.  
NACTU is approaching this parliament as the custodian of our democratic and constitutional values, to remedy this situation because the practice of labour brokering, denies workers their human dignity, and thereby erodes some of the most sacrosanct provisions of our constitution and our bill of rights. 

4. How labour brokers undermine International Labour Standards
The South African government is a member of the International Labour Organisation (ILO), a United Nations agency charged with promoting decent and minimum standards at work. Observance of International Labour Standards in our labour relations system is fundamental to our democracy, as the constitution has integrated some of the principles of these standards. 
The ILO considers the following Eight Conventions as fundamental minimum standards of rights at work. 

1. Freedom of Association and Protection of the Right to Organise Convention, 1948 (No.87).

2. Right to Organise and Collective Bargaining Convention,1949 (No. 98)

3. Forced Labour Convention, 1930 (No. 29).

4. Abolition of Forced Labour Convention, 1957 (No.105)

5. Minimum Age Convention, 1973 (No. 138)

6. Worst Forms of Child Labour Convention, 1999 (No.182)

7. Equal Remuneration Convention, 1951 (No. 100)

8. Discrimination (Employment and Occupation) Convention, 1958 (No.111)

South Africa and all social partners including government, trade unions and employers as members of the ILO tripartite system, have a duty to promote these international labour standards. These standards are important because: 
“Since 1919, the International Labour Organisation has maintained and developed a system of international labour standards aimed at promoting opportunities for women and men to obtain decent and productive work in conditions of freedom, equity, security and dignity. In today’s globalised economy, international labour standards are an essential component in the international framework for ensuring that the growth of the global economy provides benefits for all.” 

It is Nactu’s view that labour brokers violate at least six of these fundamental conventions, namely Conventions No. 87, 98, 29, 105, 100 and 111.  
Statistics South Africa  in its  Quarterly Labour Force Survey of June 2008  estimates  that  one in every three employed persons in South Africa find themselves under  conditions of work, where there is no security, equity, freedom and dignity; in short what is called informal employment - a phenomenon that is directly linked to labour brokering. 
Table1 below is instructive of this grave situation in South Africa, and unless our government adopts measures to arrest it, many more workers who are in formal conditions of employment will in time, find themselves in the precarious employment of labour brokers.
Table 1 Formal and Informal Employment by sex
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Jan-Mar | Apr—Jun | QrttoQrt| QrttoQrt | Jan-Mar | Apr—Jun

Employment type 2008 2008 change | change 2008 2008
and sex Thousand | Thousand | Thousand |  Percent | % share | % share
Both sexes

Formal employment 8054 8157 103 13 591 594

Informal employment 4914 4915 1 00 36,1 358

Other employment* 655 657 2 03 48 48
Total 13623 13729 108 08 100,0 100,0
Women

Formal employment 3310 3352 42 13 552 556

Informal employment 2493 2484 9 04 416 412

Other employment* 191 197 6 31 32 33
Total 5934 6033 3 07 100,0 100,0
Men

Formal employment 4744 4805 61 13 622 624

Informal employment 2421 2432 1 05 317 316

Other employment* 464 459 5 1 6.1 60
Total 7629 7696 4 [X) 100,0 100,0

Note: Other employment refers o employers and own-account workers who are not in the informal sector_For 1S group.
the notion of their employer contributing to medical aid or pension plans or having witten contracts of employment is not

relevant.

Table A shows that the working conditions of more than one in every three employed
persons (35,8% in Q2:2008) satisfied the criteria for their inclusion in the measure of

informal employment

These persons were either working in the informal sector

(including those in private households) or they were employees in formal sector
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Source:  Stats SA, Quarterly Labour Force Survey, November 2008
Looking at this data through a gender lens, it also confirms that women are the most vulnerable to suffer insecurity in employment by labour brokers. Should this practice of labour brokering persist, it will reverse and stifle our efforts at addressing the intractable problem of feminized poverty in our country. 

We will also reveal further in our submission, how certain economic sectors populated mostly by women, such as Agriculture, Hospitality and Domestic work take an inordinate share of employment in the informal economy and by labour brokers.  

5. How labour brokers undermine the Collective Bargaining System 

Many Black and African workers have not enjoyed full labour rights. It was only with the introduction of the revised LRA in 1996, that we began to have an equitable labour relations system. We are hardly into the mature stage of this new industrial relations system, which many workers and brave fighters like November Nkosi, Nana Moabi and Elijah Barayi fought for, and already the employers are undoing these gains through this discredited practice of labour brokering. 

The gallant heroes of The Durban 1973 Workers’ Strike fought for the recognition of worker rights and their right to bargain with employers. They used the strike to force the apartheid government grant them their rights. It was this experience that taught the employers and the regime then, that in order to avoid disruption to the production system through wildcat strikes, a volatile and violent industrial environment, collective bargaining should be the cornerstone of the labour relations system. 
Regrettably, we see through the consolidation of this labour brokering service a potential return to this era of an unstable and volatile industrial relations system, reminiscent of the old days when black workers’ rights to bargain with the employer were unrecognized. 
The right to collective bargaining is one of the fundamental rights guaranteed by our constitution and the ILO. In this labour brokering practice the rights, procedures and system of collective bargaining are effectively non-existent. 
5.1 Collective Bargaining and Wages 
In the preface to the latest ILO publication, Global Wage Report 2008/2009: Minimum wages and collective bargaining – Towards policy coherence, the ILO Director General, Mr. Juan Somavia asserts: 

“Wage employment and wages are central to the world of work. Approximately half of the global labour force works for a wage (note only half). Living standards and the livelihood of wage earners and families depend on the level of wages, when and how they are adjusted and paid. Wages are a major component of overall consumption and a key factor in the economic performance of countries.” Our emphasis.
This report notes that the workers’ share of economic growth and national income has steadily been declining globally, and the report attributes this to the diminution or non-existence of collective bargaining and active wage policies in national legislation and the industrial relations system. 
The report also foregrounds the fact that for South Africa in particular, the wages to national income ratios have declined considerably between the periods 1995- 2000 and 2001-07. See Table 2 below.
Table 2 Trends in Wage Share: Differences between the periods 1995-2000(average) and 2001-07 (average). Unadjusted wage share.
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The South African labour movement, while it has fought bravely and has improved collective bargaining coverage rates by global standards. This is still considerably below  50%. What the labour brokering practice will do, if it is not prohibited, will be to reduce these coverage rates even further. There exists persuasive empirical research that in countries where the collective bargaining coverage rate is high (ideally closer to 75%) inequality, poverty and unemployment are effectively reduced or small. 
  Global wages report 
Nactu is a proponent of a rights-based development framework, and supports the ILO’s Decent Work Agenda, which is also the plank on which the current administration was elected. 

Collective bargaining and the rights of workers are at the heart of rights-based development and Decent Work. This parliament can help the nation to concretely achieve these goals of reducing poverty and unemployment in our country, by outlawing labour brokers.
6. How labour brokers undermine social protection.

Nactu believes that one of the principal motivating factors for employers to introduce labour brokers in the workplace, is to evade their moral and legal responsibility towards affording workers social protection for occupational fatalities, injuries, diseases; and livelihood issues such as housing, food, education and skills development. 
The ILO Conventions No. 102 of 1952 on Social Security and No. 183 on Maternity Benefits call for employers to comply and provide for the nine critical contingencies that promote employment security and Decent Work. We urge parliament and the executive authority to ensure that employers and labour brokers comply with these minimum standards and afford workers these employment security benefits, namely: 

I. Medical care

II. Sickness benefits 

III. Unemployment benefits

IV. Old age benefit

V. Employment injury benefits
VI. Family benefit

VII. Maternity benefits
VIII. Invalidity benefits
IX. Survivors benefits  
Most workers who are employed by labour brokers have expressed feelings of vulnerability and insecurity to life’s contingencies. It was precisely to address some of these concerns that 59 years ago, in the light of mass poverty, unemployment and rampant exploitation, in the aftermath of the Second War in European countries, that the ILO adopted the Convention on Social Protection as a workplace standard. 
Table 3  below indicates that it is workers engaged in dangerous and vulnerable employment who are subjected to the least social protection. Dangerous and vulnerable sectors like Domestic work (Private households), Agriculture, Construction, Transport and Trade (hospitality and cleaning services) are prone to occupational death, injury and diseases; yet these are the sectors where labour broking is predominant. 

    Table 3. Informal Employment by Industry 
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Jan-Mar 2008 Apr-May 2008
Thousand Percent of Thousand Percent of
Informal Total [total employ | informal Total fotal employ
industry Employment Employment ment Employment Employment ment
Agriculture 429 799 537 396 790 50,1
Mining 12 333 36 8 346 23
Manufacturing a1 1988 212 386 1968 196
Utilties 8 95 84 3 o7 31
Consruction 604 1112 543 624 1138 548
Trade 1380 3156 437 1380 3105 444
Transport 270 747 36,1 282 774 364
Finance 258 1667 155 261 1687 155
Social services 375 2564 146 399 2635 15,1
Private households 1157 1163 995 1176 1185 99,2
Other 0 0 00 1 4
Total 4914 13623 361 4915 13729 358





 
      Source: Stats SA: Quarterly Labour Force Survey Nov. 2008


What this obnoxious practice of labour brokering does is to undermine these important global standards, and to take our labour relations system, and indeed, our national economic development, to the bottom. 
To be sure, employers who make use of labour brokers are clamoring for cheap or free labour, which after it has been exploited and exhausted, would become the burden of society and the state; while the profiteerers repatriate their wealth and capital. 
Nactu shares the sentiment expressed by some that the practice of labour brokering is naked modern slavery not unlike the trans-Atlantic slave trade of  two centuries ago, which persists today in subtle forms in some parts of the industrialised and non- industrialised world.  
7. How labour brokers engender discrimination at the workplace and intensify  the exploitation of workers 

One of the Core Conventions of the International Labour Organisation is the Equal Remuneration Convention No 100, which promotes the principle of “equal remuneration for work of equal value.” At the heart of this convention is a desire to ensure that there is not unfair discrimination in recruitment, placement, earnings, or conditions of work at the workplace based on race, gender, disability and other illegal or unwarranted distinctions. 
The practice of labour broking in South Africa has in fact been used by employers to subtly engender unfair discrimination at work. Most workers who are on labour brokering contracts are unskilled or semi skilled workers, who given our South African context, are by far black and African. 
Figure1. supports this assertion by Nactu, which shows that an estimated 70% of workers with less than Matric  work in conditions where “ … (they)  do not have a written c contract  of employment, and whose employers do not contribute to a medical aid plan or a pension on their behalf.” (Stats SA, 2008).

 If ever parliament and government needed any convincing about the corrosive effects of labour brokering on the employment relationship, this should be of sufficient alarm.  

 Figure 1: The Educational profile of persons in formal and informal employment
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to which their employer contributed; and they also did not have a written contract of
employment from their employer. And whereas 41,2% of employed women lacked
decent employment conditions, among men, relatively fewer (31,6%) were in a similar
situation

Figure 2: The educational profile of persons in formal and informal employment,

Q2:2008
% emCme FOrMal empl el Informal empl
800
600 1 - -
2001- -
200 L----- -
00
None Less than Matric Tertiary Other
matric
Formal empl 20 380 354 233 12
niormalenpl] 84 709 163 23 4







Source: Stats SA: Quarterly Labour Force Survey Nov. 2008


In many sectors and workplaces where labour brokering is rife e.g. the construction sector, the principal client employs a Makhulu Bass or Voorman, who almost always is white on a permanent basis to manage the project and supervise black workers. The Makhulu Baas enjoys all the benefits of being a worker i.e. a contract of employment with benefits, whereas the black workers mostly have no contracts of employment and no benefits to speak of. 

Table also reveals that Considering that women also dominate the sectors wherein informal employment and labour brokering practices are rife, labour brokers also promote   discrimination against women. This exacerbates gender-based inequalities in our society. Most pregnant women who are employed by labour brokers do not enjoy maternity benefits and they face the worst labour market insecurities when they are at their most vulnerable, during pregnancy. 

Nactu has heard accounts in the mining, hospitality and public sector where workers who were previously employed by the same employer, with similar qualifications, experience and conditions have been split into a dual system, with some remaining as permanent employees and others being hived off to labour brokers. 
The income of the workers with labour brokers is often reduced by often as much as 50 % with the labour brokers deducting all sorts of administrator fees and charges from their earnings, over and above such workers enjoy little if any social security benefits .
We believe that parliament should take a very dim view to this unfair and subliminal discrimination, which is not in line with the values we want to instill in our national quest to form a cohesive society, based on a common nationhood and economic equity. 

8. Workers and Trade Union Experiences 
To be added from questionnaires 
9. Recommendations
It is our hope and that of many millions of workers who suffer under the unbearable yoke of labour brokers, that this parliament would side with the poor and most vulnerable, by acting swiftly and forthrightly through the following recommendations and proposed actions by:  
1. Immediately prohibiting the business of labour brokering; 

2. Amending legislation to restore the employment relationship to its original status as between the employer and a worker;
3. Adopting active labour market policies that once gain make collective bargaining and minimum wage determination a central pillar of our socioeconomic development goals;
4. Compelling all employers to provide the minimum benefits of employment as articulated in our legislation and international labour standards; 

5. Increasing the capacity and performing oversight of the Department of Labour Inspection and Enforcement Services unit;
6. Restricting the services of private employment agencies only to recruitment, placement, information dissemination only, and where they provide temporary employment services, that such services are on a limited basis, are formalised and include the obligatory social protection clauses;  
7. Eliminating labour broking from the civil service, in public investment infrastructure programmes like Gautrain, BRT and procurement programmes of government and of state owned enterprises like Eskom, Transnet, SAA, ACSA, SANRAL and the 2010 World Cup; 
8. Barring members of the legislatures, the executive and civil service   who own and operate labour brokering service companies by compelling them to cease forthwith their involvement in such activities; 
9. Ensuring that the Comprehensive Social Security and Retirement Reform and the National Health Insurance Scheme are fast tracked to address the social protection deficit in our labour market system; 

10.  Instructing the Department of Labour to engage at NEDLAC on its proposed amendments to Labour Laws to address this menace of labour brokering in our labour relations system. 
10. Conclusion
For sometime now, the employer lobby has been putting pressure on government to concede to their demand for a more flexible labour market, which demand has been steadfastly opposed by the labour movement. It is labour’s view that the South African labour relations system is one of the most open, in the manner in which an increasing number of workers are joining the ranks of  the informal economy and are being casualised by the private and public sector. 
The employers failed to win labour market flexibility at the negotiating table. They are now clandestinely bringing it through the back door, by using labour brokers in the workplace; hence Nactu views labour brokers as the Trojan horse of labour market flexibility. 
It is worth recalling for this parliament enquiry what the ILO Declaration on Social Justice and Fair  Globalisation adopted in 2008, says about the obligation of employers, government and trade unions in this epoch of  the crisis of capitalism: 

“…global economic integration has caused many countries and sectors to face major challenges of income inequality, continuing high levels of unemployment  and poverty, vulnerability of economies to external shocks, and the growth of both unprotected work and the informal economy, which impact negatively on the employment relationship and the protection it can offer;..”

The ILO in the same declaration further recognised (together with its social partners being governments, workers and employers):  

“.. the solemn obligation to further among nations of the world programmes which will achieve the objectives of full employment and the raising of the standards of living, a minimum living wage  and the extension of social security measures to provide a basic income to all in need…”: 

Nactu urges our parliament to realise these principled and noble goals; and our globally shared commitment to Decent Work, by protecting workers against these vultures who feed on precious human blood. Labour brokers represent a frontal attack on workers and our constitutional democracy, and we demand from government to outlaw them.
� Chapter I, Section 1 of our Constitutional Founding Provisions.   





�  Chapter II,  Section 7, Subsection 1 


� Page 5, Rules of the game: A brief introduction to International Labour Standards: ILO Office, Geneva.


� 


� ILO Declaration on Social Justice for Fair Globalization, Geneva, 2008.
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