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Introduction
FEDUSA is the second largest Trade Union Federation in South Africa and represents 25 affiliates with approximately 580 000 members.

FEDUSA’S Position
“Respect, trust, the will to work things out together and the willingness to talk, provide the corner-stones and building blocks of social dialogue between parties.”
FEDUSA is on record that we are willing to accept more flexibility in the labour market as well as temporary employment services as important players and partners in this market, in exchange for better conditions for temporary employment service workers.

In essence, FEDUSA believes that temporary employment service workers have the right to decent work and that temporary employment agencies can add value and ensure employment in South Africa.
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The temporary employment agencies have seen rapid growth since the mid 1990s (see graph below):
One can rightfully ask whether the rapid growth is because of employers bypassing labour rights by outsourcing core labour activities to a third party, despite the introduction of new labour laws that were designed to protect the rights of workers, or because there is a real demand for the kind of “services” that the Temporary Employment Services (TES) are offering.
FEDUSA believes that it is both.
There is no doubt that the TES plays an enormous role in job creation in the world.  
In South Africa about 500 000 temps are placed in employment on a daily basis.  
It facilitates employment for about 2 million job seekers per annum.
In Europe, very much the same is happening.

But the TES only represents about 4% of the total workforce in South Africa.

One can then ask:  Are 500 000 people forced, by circumstances beyond their control, to be in the temporary employment environment, or is there real support for this kind of placement by a part of the South African workforce?
FEDUSA believes that the TES provides real support for a portion of the employment market that wants “flexibility” and temporary assignments.

First-time work seekers, part-time students, women that have particular needs in respect of family obligations, older persons who do not want permanent placements, and other groups of people with specific needs or specialist qualifications or experience, all find a real benefit from temporary placements or assignments.

TES provides workplace skills, vocational skills, learnerships and work experience to thousands of individuals in a diverse manner.

In most instances, TES also serves as the first point of entry for school leavers into the world of work.

TES is the first to benefit from increased economic activity in a country, but then sadly, it is also the first to be negatively affected by an economic downturn.

This fact was clearly illustrated when the world was confronted by the economic crises of 2008-2009.

Financially, TES contributes about R23 billion per annum to South Africa’s economy.

FEDUSA believes that TES adds value and that there is a need for the industry.
Problem statement
If there is a place for the TES, and if the TES adds value to the labour market, what then is the problem?

FEDUSA believes that the problem lies with the “end user”.  If the “end user” makes use of temporary workers for reasons that are unethical, unacceptable, not economically or financially sound, or uses “temps” to replace permanent workers or for financial gain, it is wrong – and that “abuse” should be addressed.

The ANC recognizes this in the following quote from its manifesto:
“In order to avoid exploitation of workers and ensure decent work for all workers as well as to protect the employment relationship, introduce laws to regulate contract work, subcontracting and outsourcing, address the problem of labour broking and prohibit certain abusive practices. Provisions will be introduced to facilitate unionisation of workers and conclusion of sectoral collective agreements to cover vulnerable workers in these different legal relationships and ensure the right to permanent employment for affected workers. Procurement policies and public incentives will include requirements to promote decent work.”

This was also confirmed by President Zuma when he visited FEDUSA on 20 April 2009 and indicated that unacceptable labour practices should be addressed.

Regulating the TES
FEDUSA believes that the TES industry should be regulated, because through regulation most aspects of “decent” work can be addressed.

Regulation of the TES industry will also ensure that unscrupulous brokers will be exposed and eventually be “forced” out of the industry.

Examples of regulation are found in most European countries.
The “ABU” agreement in The Netherlands, which covers about 90% of TES workers, is a good example.

Another fine example is the National Level Agreement in the UK between the Government, the Trade Union Council (TUC) and the CBI, concluded in May 2008 (UK 08060391).

Regulation can be effected in one of two ways:

· A national legislative framework supplemented by collective agreements;

· A national framework agreement supplemented by sector or industry agreements.
No matter which one South Africa chooses, the real issue will not be regulation alone, but the “enforcement” of any regulation.

Co-determination

FEDUSA has entered into an MOU with CAPES in respect of the industry and the MOU is attached for your information.
Both FEDUSA and CAPES believe in co-regulation and, to an extent, self-regulation and that the role-players should ensure compliance through effective enforcement.

Regulation must be seen to be two-folded:

· Administrative regulation (registration, licensing, compliance, adherence in respect of code of ethics, penalties);

· Workplace issue regulation (hours of work, equal treatment, period of placements, number of roll-overs, take back clauses, etc);

The “administrative” regulation can be dealt with in a statutory framework and through a tripartite regulatory body, such as various other bodies have (i.e. University Council, Eskom Board, CCMA Governing Body).

“Workplace issues” regulation is more complex, but in our opinion it should be regulated through a very broad legislative framework, supplemented by a collective agreement between the social partners.

The 2008 report of the European Foundation for the Improvement of Living and Working Conditions, and more specifically their report in respect of “Temporary agency work and collective bargaining in the EU”, identified and analyzed most of the aspects with which South Africa is dealing at present.

Most European countries have addressed the various issues of workplace regulation of the temporary worker either holistically or on an ad-hoc basis.

Issues of regulation that were addressed:

· Reason for using TES;

· Duration of assignments;

· Numbers employed;

· Sector or occupation in which TES can be employed;

· Strikes;

· TES operating candidates;

· Stipulated business activities (restricted use in certain sectors / industries or even complete prohibition in some companies)

· Form of temporary work contract (contract content);

· Social security aspects;

· Equal treatment;

· Pay differentials;

· Training / Education / Vocation skills training;
· Other conditions of employment;

· Representation of workers;

· Workplace practices;

· Right to organize and belong to unions;

· Enforcements and sanctions.
All these issues were addressed and all South Africa needs to do, is to look at “best practices” – but with the caution that no European example can merely be imported to South Africa, without proper prior consideration.  European countries have far more superior systems of social security and other state benefits, such as free public transport, housing, health service and education.

Issues under consideration in NEDLAC
The Minister of DOL has submitted a discussion document which focuses inter alia on the following issues.  
The issues will be identified and FEDUSA input, in short, will be presented.
· Who is the Employer?

The question needs to be determined as to, “who is the true employer?”

The Labour Broker or the “end-user company”?  
The issue can be addressed by either determine that the Labour Broker or the “end-user” is the employer in terms of legislation, like some European Countries have done, or, the issue can be addressed by a determination of “joint liability” like, for instance, the Netherlands has done, with great success.

In this way, both the Labour Broker and the “end-user company,” is held responsible and if the one cannot comply, the other one carries the whole burden.

FEDUSA is in favour of the “joint liability” model.

· Equal Treatment

The temporary worker should not be worse off than a permanent employee, when placed.

It therefore means that the temporary worker cannot be placed on a wage / remuneration, which are less than the minimum of the applicable post.

FEDUSA’s position is that the temporary worker must be placed on at least the minimum of the scale and that this can be “regulated” by either legislation or by collective agreements, as example, the MEIBC agreement does.

· Period of placement

This is a big issue and a very complicated one.  
To our mind, it is properly, the most difficult area to regulate.  
Netherlands has attempted to do it by way of “three periods” placements, where the 3rd period, is the “permanent” contract.
However, in practice, the temporary worker rarely gets to stage three, because it is, “manipulated” to the extend that there is an “interruption” in placement, for a specified period (three weeks), which causes the process to fall back to stage one.

In Belgium, placements, the time thereof and numbers to be placed, are regulated by agreement between the employer and the Trade-Unions.

This however is time consuming and not all sectors are covered by Trade Unions.

FEDUSA propose that the issue be addressed through a specification that a person can be placed for an initial period of,  “up to 12 months” and that, if there is still a need for further, “temporary” placement, a further 12 months be allowed, as a “roll over”.

This can be done by legislation or by regulator or collective agreements.

What must be guarded against is that persons be placed as temporary workers in positions that is, as per definition, “permanent” positions.

FEDUSA therefore, also propose that a definition be provided to distinguish between a “permanent” and temporary” position.

· Right to belong to a Trade Union and right to bargain collectively
If one thinks the previous issue was difficult to address, this one tops it.

Throughout the world, temporary workers that belong to a union are below 3%.

This is mainly because it is difficult to recruit the temps in the first place and secondly to retain them, during period of non- placements.

When they are not placed, they do no earn and therefore cannot pay membership fees and lastly, the inability to represent them or bargain on their behalf.

FEDUSA and CAPES has committed themselves in their “MOU” to develop a model that will attempt to address this contentions issue and to ensure adequate number of workers, that are organized, to enable parties to establish proper bargaining arrangements, call centres and expedited dispute resolution mechanisms.
FEDUSA therefore believes that there is ways to ensure proper organizational rights and collective bargaining rights, without actual legislative or regulatory interference.

· Arbitrary Take-back

The last issue is, the practice that the end-user, merely informs, the Labour Broker to “take back” the temporary worker, without having to advance any reason for the request.
FEDUSA believes that this is extremely unfair and believes that a “dispute procedure” similar to the “dismissal,” dispute procedure in terms of the LRA, be provided, to protect the temporary worker, from this kind of abuse.

FEDUSA however believe that it can be achieved through a collective agreement that provides for a speedily procedure that will bring the issue to finality, within a period of 30 days, or less.

It however, can also be a procedure that is legislated, or regulated.

“FEDUSA therefore believes that most of the issues raised by DOL can be addressed as was illustrated above. “
Study Tour

FEDUSA and CAPES also embarked on a study tour under the auspices of the Services Seta to some European countries (The Netherlands, Belgium, Germany and France), to find examples of how regulation works (or not).
A copy of the study tour report is also attached in the form of a comparative graph.

Conclusion
FEDUSA calls for the effective registration and monitoring of temporary employment agencies and the proper enforcement of their regulations as agreed upon.

FEDUSA therefore supports the establishment of a regulatory framework and decent work as defined by the ILO.

Lastly, FEDUSA recognizes that the ILO Convention 181 on Private Employment Agencies and its accompanying Recommendation 188 provide a framework that allows for the improved functioning of the labour market by, inter alia, ensuring that the role of private employment agencies is secured.

All of the above can be achieved within the context of proper and disciplined social dialogue, so as to combine adequate protection, regulated working and employment conditions for temporary employees and proper conditions for the operation of temporary employment agencies.
FEDUSA would like to thank the Portfolio Committee for the opportunity to appear before you and raise our views on labour brokering.
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