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INTRODUCTION 


1.
These comments are furnished by Solidarity Trade Union (“Solidarity”).
2. 
Solidarity is a duly registered trade union in terms of the relevant provisions of the Labour Relations Act and sees itself as a stakeholder by virtue of the fact that it has a significant number of members that are employed by labour brokers. Solidarity has also conducted research on the topic of the regulation of labour brokering in South Africa and as such is in a position to make a positive contribution to the debate in this regard.
3. These comments follow upon the written invitation issued by the Honourable Ms LE Yengeni, Member of Parliament and Chairperson of the Portfolio Committee on Labour.

4.  Solidarity would be pleased to make verbal representations to the Honourable Portfolio Committee on Labour at the date of the public hearings to be conducted at Parliament (on Tuesday, 25 and/or Wednesday, 26 August 2009).

5.
INITIAL REMARKS REGARDING BANNING OF LABOUR BROKERS AS OPPOSED TO REGULATION.
5.1
At the outset we state that we do not see the banning of Labour Brokering in South Africa as a feasible or responsible option, given the present circumstances.  A telling example of the catastrophic results of banning of labour brokering is to be found in the Namibian example, which has been thoroughly canvassed both in the media and by commentators and writers on the issue of Labour Brokering. 
5.2
Suffice at this stage to say that the Namibian experience has clearly shown that the banning of labour brokering in totality will result in significant job losses, will negatively impact on economic growth and productivity, will increase poverty and unemployment, will cause further socio - economic problems and will inhibit foreign investment.

5.3
It is our considered view that regulation of the labour brokering industry in South Africa is a far more responsible and realistic way of dealing with the question at hand.  Further comments and suggestions in this regards will follow in the latter parts of this document. 
6.
CONSIDERATIONS
Solidarity’s comments and submissions on the question of the regulation of labour brokering in South Africa are founded upon the following relevant considerations:

          HISTORY OF THE INFORMAL EMPLOYMENT SECTOR/ ATYPICAL WORK/ LABOUR BROKERING

6.1
Indications in the recent past have been that the number of permanent employees has significantly decreased in the past decade, while employees employed in a temporary employment service (TES) have drastically increased.  This poses problems for South Africa, which essentially follows the model of employment that focuses on permanent jobs or what can also be called a standard employment relationship. 
6.2
The idea adopted between business, organised labour and Government in the period after passing of the LRA and prior to its coming into effect in November 1996, was that a standard employment relationship should be pursued in the country, with minimal accommodation for forms of employment that did not comply with this model.  However, it is clear that the nature of employment has changed significantly since November 1996.  Trends suggest a decline in permanent employment since as far back as 1986, which naturally coincides with an upsurge in labour broking.
6.3
The economic growth after 2004 prior to the current economic crisis an recession did not translate into significantly lower poverty rates and the significant alleviation of unemployment.  Employment growth was mainly achieved in the informal sector  and during this period but no transmittance occurred from the informal to the formal sector due to a number of constraints.

6.4
The labour market dynamic that would be indicative of the fact that unemployment is diminishing, would be a movement from persons from the fields of unemployment, informal work and outsourced work to that of full time employment. As stated above all indications are that movement in the opposite direction, i.e. from fulltime employment to outsourced employment and informal employment, is taking place.
6.5
It appears that the intention of Government is to ensure that labour brokering is banned in totality, or at least in certain sectors. The reason for this drive from Government (and its alliance partners) appears to be following:

6.5.1
The total or partial banning of labour brokering will ensure that the perceived general non - compliance with labour regulations or minimum standards with regards to wages and conditions by labour brokers, is stopped. This, so the Government argues, will decrease the abuse of workers in the informal sector as the total or partial banning of labour brokering will force employers to appoint persons as fulltime employees, which will ensure that workers’ rights are protected in terms of legislation and the aim of decent work for all is achieved. 
6.5.2
While we fully support the notion of stamping out all abuse of workers in all sectors of the labour market and while we fully support the creation of decent work, decent wages and decent working conditions and job security, we respectfully disagree with Government’s position that the banning of labour brokering, be it in totality or in certain sectors, will ensure that these objectives are achieved. 
7.
LEGISLATIVE CONSIDERATIONS
7.1 We fully considered all relevant provisions of the Constitution of the Republic of South Africa
, which we regard as paramount and non-negotiable. In this regard the envious protection of constitutionally entrenched rights of our citizens, specifically the constitutionally entrenched right to fair labour practices
 and the right to free trade
 was considered while dealing with the question at hand.
7.2 Having considered these rights we concluded as follows:
7.2.1     The banning or partial banning of labour brokering in South Africa will have a negative impact on the right of labour brokers to engage in free trade. Shutting down labour brokers will be a serious infringement of the rights of these individuals. Regulation of the industry will ensure that the rights of these individuals are balanced with the right of employees in the industry to fair labour practices.

7.2.2     The banning or partial banning of labour brokering in South Africa will not necessarily ensure that fair labour practices are ensured for all workers. Indications are that, given the level of unemployment, poverty in the country and the current economic climate, workers will still be forced to work in some part of the informal sector of employment. Atypical and informal work will in all probability still continue, albeit on the grey or black labour market. The inability to fill the gap that the banning or partial banning of labour brokering will leave with formal employment opportunities, will contribute to this. The intended aim of reducing abuse of workers will in all probability not be significantly achieved.

7.2.3      It is therefore our considered view that fair labour practices will in all likelihood be better ensured for workers in the informal sector, if the industry of labour brokering is regulated in terms of legislation.
7.3 We considered the fact that all relevant provisions of the Labour Relations Act 66 of 1995 (“the LRA”) were negotiated between all stakeholders prior to the promulgation of the LRA. In this regard it should be considered that the parties to the negotiations at that stage were ad idem regarding the following:

7.3.1
The LRA allows for the lawful operation of the industry of labour brokering and, in conjunction with the Basic Conditions of Employment Act, seeks to strike the right balance between the demand for a flexible workforce and employees’ rights.
7.3.2
The LRA makes provision for temporary employment services (“TES”) to lawfully exist and trade, with emphasis on the fact that an employee of a TES will remain an employee of the TES, irrelevant of the employee performing services for a client of a TES.  There is, however, joint and several liability on both the TES and the particular client of the TES in terms of section 198 of the LRA with respect to contraventions of collective agreements.
7.4     
We considered the fact that the principle of TES is embedded in other relevant legislation. In this regard the following is highlighted:

7.4.1
Other important legislative provisions relating to temporary employment services are found in The Compensation for Occupational Injuries and Diseases Act
 (COIDA) and the Skills Development Act
.  COIDA defines an employer to include a Labour Broker who against payment provides a person to a client for the rendering of a service or performance of work.
7.4.2
Although the Skills Development Act was introduced after the LRA, it does not refer to temporary employment services.  Instead it introduces a requirement that any person who wishes to provide employment services for gain must apply for registration.  
7.4.3
The Employment Equity Act
  in section 57 (1) thereof states that for certain purposes thereof a person whose services has been procured for, or provided to, a client by a temporary employment service is deemed to be the employee of the client, where a person’s employment with the client is of indefinite duration or for a period of three months or longer. Section 57(2) thereof also deals with the joint and severable liability of the TES and the client in circumstances where the TES performs an act of discrimination on the express instructions of the client.
7.5
In the light of the aforesaid it is our considered view that the banning or partial banning of labour brokering through the amendment of the LRA will be undesirable due to the fact that the contents thereof were negotiated prior to the enactment of the LRA. In addition hereto the amendment of the LRA will also affect other legislation, which will in turn also have to be amended. This could result in legal uncertainty in certain areas of our law and will no doubt place a financial burden on the state, which could be avoided through regulation of the labour brokering industry.
8. THE IMPACT OF BANNING AND OVER REGULATION ON SUSTAINABLE INVESTOR RELATIONS AND ENTREPRENEURSHIP
8.1 In coming to the conclusion that regulation is preferable to a total or partial ban, we considered the possible future problems that might stem from over regulation of the labour brokering industry in South Africa. 
8.2 In this regard the importance of sustainable investor relations, particularly with foreign investors whose investments are of vital importance to inter alia support our currency valuation, was kept on mind. 

8.3
We also considered that non - flexible labour regulations as a rule serve as a disincentive for foreign investment.  South Africa needs to be seen as an attractive option for foreign direct investment - something which it has not been achieved in recent years. This is of paramount importance for South Africa’s competitiveness, in view of the fact that South Africa’s labour costs are high when compared to other developing and developed countries.  In addition hereto, South Africa is unable to offer the level of efficiency that is offered by developed counterparts that offer similar high wages, which in turn results in foreign investment becoming costly and unattractive to possible investor countries.

8.4 We believe that care should be taken that the banning or over regulation of labour brokering in South Africa does not result in the inhibition of entrepreneurship due to the increased cost of labour on account of cumbersome regulatory measures.
8.5 Having considered the aforesaid our recommendation in this regard is as follows:

8.5.1 Regulation of the industry would still be preferable to the total banning thereof, which will have a bigger negative impact on investor relations and entrepreneurship that the regulation thereof would have. The cost of labour will also increase when some of the employees that were employed in the informal sector are absorbed in the formal sector due to the increased responsibility of employers. This will also amount to an over regulation of sorts of the labour market, which is essentially dynamic in nature. This over regulation will be discounted in the cost of labour, which will rise; perhaps even more than if the industry is regulated, which will translate in lower foreign investment. The same argument counts for entrepreneurship, which will be inhibited due to rising cost of labour resulting from banning of labour brokers.
8.5.2 On the other hand one must be careful of over regulation of the industry to the extent that it becomes unattractive for investors to invest in South Africa. Regulation, however, is in our opinion still the most appropriate option when considering foreign investment and entrepreneurship. Care should, however, be taken to balance regulation with the possible impact that it may have on these factors.
9 THE IMPACT OF BANNING AND OVER REGULATION ON JOB CREATION AND THE ALLEVIATION OF UNEMPLOYMENT
9.1 The banning or partial banning of labour brokering will result in massive job losses. This will naturally increase the unemployment rate in the country and will contribute to poverty and other socio – economic problems that arise from poverty and unemployment. Given the current economic crisis it is unlikely that the formal employment sector will significantly absorb the workers that will lose their jobs due to the banning of the industry. We are of the opinion that the level of job creation that is envisaged by the Government as a result of the banning of the industry will not be achieved. It is therefore our considered view that other constitutionally entrenched rights of citizens, such as the right to human dignity
 and the right to freedom of trade and profession is endangered.

9.2 We are of the opinion that other means to stimulate employment growth in the formal sector in South Africa should be vigorously pursued.  Job creation and job retention should be the primary focus in South Africa and this might entail removing basis minimum regulatory barriers in the way of employers willing to start enterprises that meet South Africa’s mostly unskilled workers.  In this regard it might be wise to revisit the nature of labour market regulation in South African in order to ensure that the vast pool of under skilled labour in South Africa is absorbed in the South African economy as employees.
9.3 On the other hand, care should be taken not to inhibit growth in the informal sector of employment by the over regulation of labour brokering. A careful balance of regulation should be sought to ensure that unemployment is not increased occurring as a result of the unaffordable increase in the cost of labour.   

10 THE ILO IMPERATIVE FOR THE CREATION OF DECENT WORK
10.1
While dealing with the question at hand, we considered the imperatives of the ILO with regards to the creation of decent work. The ILO sees decent work as follows:
“Decent work is captured in four strategic objectives: 1] fundamental principles and rights at work and international labour standards; 2] employment and income opportunities; 3] social protection and social security; and 4] social dialogue and tripartism. These objectives hold for all workers, women and men, in both formal and informal economies; in wage employment or working on their own account; in the fields, factories and offices; in their home or in the community”

10.2 Having considered this we are of the opinion that the appropriate regulation of the industry could ensure that these imperatives becomes practice in South Africa. We submit that a careful balance should be struck between regulation of the labour brokering industry and the factors mentioned in the aforesaid paragraphs in order to ensure the following for all citizens of South Africa:
10.2.1 Employment opportunities;

10.2.2 Adequate earnings and productive work;

10.2.3 Decent hours;

10.2.4 Stability and security of work;

10.2.5 Equal opportunity and treatment in employment;

10.2.6 Safe working environment;

10.2.7 Social security;

10.2.8 Social dialogue and workers representation;

10.2.9  A favourable economic and social context of decent work;

11 CONSIDERATION OF THE PERCEIVED ADVANTAGES AND DISADVANTAGES OF LABOUR BROKERING 
11.1
When dealing with the question at hand it is of vital importance that an inclusive strategy be followed to ensure that all stakeholders are given the opportunity to contribute to the process. It is important that submissions be heard from all stakeholders regarding the perceived advantages and disadvantages that they might have. In formulating our suggestions on the regulation of labour brokering, we considered the perceived advantages and disadvantages as stated in the paragraphs below.

Perceived advantages include:
11.1.1
From the point of view of the employer, the use of labour brokers allows employers more flexibility in the way they plan to use their resources and it provides relief from usual administrative burdens of permanent employers, for example pension fund contributions.  As a result, labour brokers have become increasingly attractive to employers, particularly as a solution for short term projects and for dealing with seasonal spikes in production.

11.1.2
Labour Brokers often build up a pool of specialist employees who can be brought into a client organisation and utilise the highest level of efficiency on short notice.  Essentially the above mentioned factors boils down to costs as many employers perceived the decline in administration costs and the costs involved in salary packages for permanent employees, as beneficial to its operations. 

11.1.3  
Another perceived advantage from the view of the client is that labour hire workers are not unionised and can thus be used as “scab labour” during industrial actions.  From the point of view of the entrepreneur which is often unfamiliar with labour laws and legislative requirements, it is beneficial that the labour broker should be knowledgeable regarding legal implications of Labour Broking and provides assurance that the broker staff is legally compliant.

11.1.4
From the point of view of the employee, labour broking is often advanced as making a significant contribution to job creation and ultimately the South African economy.  Given the current economic circumstances in which permanent posts are scarce and retrenchments are at the order of the day, temporary employees are provided with a means of earning a salary and contributing to the economy.

11.1.5
Labour brokers often advocate that labour broking is a advantageous to the employee as its contributes to multi-skilling of employees in that employees become exposed to a variety of skills and industries.  In addition hereto, greater job security is advocated in that employees can be transferred when projects are completed.

Perceived disadvantages include:

11.1.6
From, the point of view of trade unions and the employee, the argument is advanced that many labour brokers fail to adhere to minimum standards of employment and that the transient form of such employment makes it difficult to organise workers. This is indeed a legitimate concern.
11.1.7
Only a minority of labour brokers are registered with the Department of Labour or are accredited with associations such as the Association of Personnel Service Organisations of South Africa, which results in these unregistered businesses operating in an unethical and unregulated manner.

11.1.8 
The lack of negotiations with subcontracted workers on any measures that could cause them to lose their jobs and the principle of equal pay for work of equal value as a deliberate strategy to exploit casual workers.
12.
COMMENTS AND SUGGESTIONS ON THE REGULATION OF LABOUR BROKERS
12.1
“SOFT LAW” OPTIONS
12.1.1
We have taken note of the option of creating soft law provisions that will plausibly contribute to the reduction of abuse in the industry and the increase in accountability.  While we are in principle in favour of these options, we do support the notion that the introduction of a regulatory system by means of legislation will be the most appropriate way in resolving the problems with regards to labour brokering in South Africa.
12.1.2
We believe that a Code of Ethics, as suggested by CAPES, is a step in the right direction and as such this can exist alongside and complement legislative measures. 

12.1.3
 It is our view that a Code of Good Practice should be developed through a consultation process with all relevant stakeholders in order to deal with, for example dismissal of temporary employees and other relevant aspects. This Code of Good Practice should be included in the LRA.
12.2
SELF REGULATION
12.2.1
While self regulation of the labour brokering industry might be a step in the right direction, we believe that self regulatory measures, for example the creation of a Regulatory Board of Labour Brokers, will not suffice. Efforts to regulate other industries by means of a regulatory board have yielded undesirable results. We believe that regulation of the labour brokering industry in terms of amended legislation and/or the creation of regulations to be encompassed in legislation is the appropriate way to address the problem.

12.2.2
An avenue that might, however, also be considered is that of co – regulation with Government and Labour.

12.3
 AMENDING EXISTING LABOUR LEGISLATION
We support the following suggestions regarding the amendment of existing legislation:

12.3.1.
A clearer definition of the temporary employment relationship in the LRA and other relevant legislation needs to be developed. This will plausibly include:
12.3.1.1 
Defining periods or events after which an employee is no longer    deemed  to be an employee of the TES, but rather of the client of the TES.   
The current definition of a temporary employment relationship in the LRA does not clearly define what it is that makes the relationship temporary. We support the suggestion that a period of time should be specified in the LRA, after which a person is that is employed by a client of the TES, is no longer deemed to be an employee of the TES, but rather that of the client. We support the call to take note of the fact that such a provision should be qualified and applied only to TES’s that is in the exclusive business to place temporary workers. To do otherwise could interfere with the legitimate use of the fixed term contract.

A further suggestion which could also in this regard be considered is that legislation be adopted which stipulates that a temporary employment relationship becomes a permanent one after a certain number of renewals of the fixed term contract.

12.3.2 Extending the role of Bargaining Councils
Bargaining councils in South Africa are structured in economic sectors and contracting and outsourcing occurs across all economic sectors, and be that the case it does seem quite obvious that the regulating mechanisms available in SA would not be appropriate, because you can then only deal with contract workers in relation to economic sector bargaining councils, the problem with this approach is that the principal employers of the contract labour are structured in another economic sector, and can therefore not engage his employees on conditions of employment in the bargaining council of the sector in which the employees works. At this stage a fragmentary coverage of bargaining councils exist in South Africa.  This results in a situation where a number of workplaces and sectors are not covered by a Bargaining Council.  In this regard we support the following suggestions:
· that the TES industry sets up its own Bargaining Council to include all sectors. Existing Bargaining Councils can be consolidated into one Bargaining Council;
· that sectors are demarcated clearly;

12.3.3     Notice period to be stipulated
We suggest that a minimum notice period of 4 weeks notice after 6 months service be incorporated into legislation or appropriate regulations to ensure that practices of, for example 24 hour notice of termination of service, is adequately addressed.
12.3.4
 TES contributions to an industry pension fund

We suggest that consideration is given to the inclusion of a regulation or legislative provision to the effect that a TES provider should contribute along with the employee to an industry pension fund, plausibly to be created for the industry as a whole.  We support the notion that a board for such an industry pension fund should consist of representatives from both labour and business.
12.3.5
Definition of the term “workplace”
                 We further suggest that the definition of the term “workplace” be refined so as to clearly define the workplace of a temporary worker to be that of the client and not the TES provider.  The current definition of the workplace makes it difficult for a trade union to organise in a particular industry by virtue of the fact that it cannot obtain access to the premises of the client for purposes of recruitment etc. because of the defence that the temporary workers’ actual workplace is the premises of the TES provider. 

12.3.6
Section 189 of the LRA
                 We further suggest that the current section 189 of the LRA be amended to address the following:

i) Instances where an employer retrenches employees only to employ the same employees via a TES provider due to the more beneficial cost of their labour and reduced responsibility in terms of legislation, should be prohibited.  This will contribute to ensuring that persons employed in the formal sector on a full time basis remains so employed.

12.3.7          Severance payment
We suggest that current legislation be amended to include the payment of a severance amount in instances where a client terminated a contract with the TES provider and the latter is forced to terminate the employment of the employees in its service.

12.4
SECTORAL COLLECTIVE BARGAINING
            At present, many a typically employed workers are not covered by collective bargaining at the level of the workplace.  Sectoral collective bargaining may provide these workers with a forum and this will enable Bargaining Councils to regulate the temporary employment services within a particular sector more efficiently.  In this regard it should be kept in mind that it is important for Bargaining Councils to conclude agreements that are appropriate for this form of employment.  It might be necessary to proceed by way of sectoral determinations because of the fact that a typical worker is difficult to organize and consequently Collective Bargaining may not produce the required results.
12.5
COLLECTIVE AGREEMENTS

12.5.1
In certain industries trade unions and companies have taken it upon themselves to ensure that certain guiding principles regarding contactors are negotiated and   included in the collective agreement to be signed by all parties. In this manner the employer is forced to, for example, ensure that the conditions of employment of contractors are in line with generally accepted conditions of employment. Further agreement could for example be reached on monitoring systems of contracting at plant level and mechanisms to ensure representation of employees of the contractor. We suggest that this is an avenue which can be pursued in the future.

12.5.2
An alternative approach to the issue of labour brokering has been to reach a collective agreement that aims to phase out the use of TES employees over a period of time. In the absence of a total ban of labour brokering in South Africa, this is also a way in which unions that support the notion of the banning of labour brokering, can collectively bargain on the issue, which will lead to a more balanced and natural process as opposed to the sudden impact of a total ban.

12.6
EXTENDING COLLECTIVE AGREEMENTS
12.6.1
It has been suggested that the extension of collective agreements may contribute to minimising the abuse of temporary employees in certain sectors. The extension of a collective agreement that is reached in a particular Bargaining Council to temporary employees in the scope of the jurisdiction of a particular Bargaining Council may be a possibility to explore. This is however a power that will have to be bestowed in terms of an amendment of the LRA. Given the fact that a significant number of assignees (approximately 40%) fall under Bargaining Councils already, this may be a feasible option to explore.
12.6.2
We are of the opinion that the extension of a collective agreement in these circumstances should be limited to the capacity of a Bargaining Council to extend such an agreement. We are not in favour of the suggestion that legislation to the effect that an Agency Shop Agreement can be extended to employees in the temporary employment services at an agency fee of a certain percentage of the wages of such workers. We hold this position by virtue of the belief that such an extension will adversely affect those employees’ constitutionally protected right
 of freedom of association. 
12.7
SECTORAL DETERMINATIONS AND MINIMUM WAGES
12.7.1
We are hesitant to support the notion of sectoral determinations due to the fact that it might serve as over regulation of certain sectors, which might adversely affect the factors mentioned in the paragraphs above relating to investor relations, entrepreneurship, job creation and the alleviation of unemployment. Bestowing the right on the Minister of Labour to promulgate terms and conditions which are less favourable than those contained in the BCEA, is a legitimate concern among certain trade unions.
12.7.2
We do however support the notion that a minimum wage for TES employees be determined for all relevant sectors.

12.8
INCREASING THE ROLE OF THE DEPARTMENT OF LABOUR

12.8.1
We support the suggestion that the introduction of a register of temporary employment service providers at, for example, the Department of Labour, as existed under the 1956 LRA, is a way to regulate TES. This registration should be made a legal requirement, which will serve as an incentive for a TES provider to register.
12.8.2
We envisage the increased role of the Department of Labour to include for example the following:

i) Playing a central role in regulation or co – regulation of the industry. This will include aspects such as laying down guidelines regarding the content of a contract of employment between a TES provider and an employee.

ii) Enforcement of current legislation and compliance to legislation and bargaining council agreements by DOL and other compliance agencies or bodies. Conducting an audit on all TES providers that register in order to establish what the levels of compliance are, might be considered.
iii) Encouraging businesses to only do business with TES providers that have the necessary levels of compliance.
13.    
THE PRIVATE EMPLOYMENT AGENCIES CONVENTION 181 of 1997
In view of the constitutional imperative that dealing with, for example the right of workers to fair labour practices as well as the right to free trade, international law must be considered and foreign law may be considered
, we suggest that the contents of Convention 181 be assessed to evaluate which parts thereof can be encompassed in the amendments of the LRA to ensure fair regulation of the TES industry. 
_______________________________
Johan Kruger
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� 	Act No. 106 of 1996 (as amended).  


�         Section 23(1)


�         Section 22


�       Act 130 of 1993


�       Act 97 of 1998


�       Act 55 of 1998


�      Sec 10 of the Constitution


�       Section 18 of the Constitution


�      Section 39 (1)(b) and (c) of the Constitution






