SUBMISSION BY THE SOUTH AFRICAN MUNICIPAL WORKERS’ UNION(SAMWU) TO THE PORTFOLIO COMMITTEE ON LABOUR ON LABOUR BROKING IN SOUTH AFRICA.

Introduction

The South African Municipal Workers’ Union(SAMWU) welcomes these public hearings on labour broking. The sector within which we organise has been directly affected by the rapid growth of the use of employees sourced through labour brokers. Our experiences lead us to join the growing call for the outright banning of labour broking in the form in which it has come to dominate the South African economy.

Information at hand
 indicates that there are in excess of 6000 agencies providing temporary labour services and that the industry, valued at R26 billion, currently places approximately 500 000 persons. Four key reasons are often given for the rapid growth of this form of economic activity:

· Seasonal demand, staff absences and the need for employees with scarce skills for short periods of time; 

· Labour broking is attractive from an economic efficiency point of view;

· Labour brokers are better suited to manage employment related administration and associated costs; and

· The legislative framework is accommodating and allows for the lawful operation of the industry. 

Research undertaken by Jan Theron, Shane Lewis and Peter Lewis
 indicates that the rapid growth in the number of these employment agencies occurred between 1993 and 2002.

It is significant that none of the above reasons indicate any benefit to the workers employed under these arrangements. 

This input, in support of our call for the banning of labour broking, will attempt to:

· Provide some historical context to labour broking;

· Explore the legislative framework within which labour broking occurs; and

· Examine labour broking in the municipal sector.

The context

Labour broking, in the form that has given rise to the current debates including the call for its outright banning, is a fairly new phenomenon. This does not mean that labour broking
 itself is new. Labour recruitment agencies have been an integral part of the global economy since the early twentieth century. 

The migrant labour system was an integral part of the mining sector in South Africa and labour movement was managed in the main by agencies akin to modern day labour brokers. Also around for a long time have been agencies that provided workers for placement into short term assignments (agencies like Kelly Girl etc) and those who assisted with the recruitment and placement of workers into permanent jobs.  

The International Labour Organisation (ILO), within the context of large scale migrant labour across national boundaries, sought to regulate what was termed as “fee charging employment agencies.”
 The intention at the time was to abolish these agencies and to seek to move towards a free public employment service. In 1949, the ILO revised the 1933 convention through the adoption of convention C96. This convention was more open-ended in that, while still allowing for the abolition of fee-charging employment agencies, it placed a greater emphasis on regulation.

By the 1970’s the post-war boom had come to an end and the world economy had stagnated. This saw the emergence of a range of interventions in the economy aimed at dealing with the crisis. This package of measures has come to commonly be referred to as neo-liberalism. Workplace and employment changes, on an international and national level, were a feature of this changing world order. All of these changes were been punted in the name of globalisation and the need to remain competitive, with moves to reduce labour costs given priority.

Features of these workplace and employment changes were:

· the shift from large scale single factory production to smaller and separate sights of development,

· the growth of the service sector’

· privatisation of public services,

· growth in the number of part-time, casual and short term employment arrangements – referred to as atypical employment

This was accompanied by the growth in the number of agencies providing “temporary” workers to companies. At first, these arrangements were restricted to the placement of workers into temporary positions where a company was experiencing a short term need eg. a worker off on leave, the refurbishment of a boiler etc.

In more recent time, the only thing temporary about the arrangement is the title as more and more of these arrangements are for the supply of labour to perform functions of an ongoing and operational nature. The municipal sector is one such area where this situation exists. 

In 1997, the ILO, alive to these developments adopted convention “C81 – Private Employment Agencies Convention.” While initially (the 1933 and 1949 conventions) seeking to outlaw employment agencies, the ILO now heavily influenced by global conditions, formally recognised the “role which private employment agencies
 may play in a well functioning labour market.” At the same time it sought to balance this formal recognition of these agencies with the need to protect workers against abuses. This convention was broadly supported by employers. South Africa is not amongst the twenty-one countries which have ratified this convention. 

Article 11 and 12 of the convention require that national law and practice must ensure “adequate protection for workers employed by private employment agencies” and the respective responsibilities of the agencies must be spelt out in relation to:

· Freedom of association

· Collective bargaining

· Minimum Wages

· Working times and other working conditions

· Statutory social security benefits

· Access to training

· Occupational safety and health

· Compensation in case of occupational accidents or diseases

· Compensation in the case of insolvency and protection of workers claims

· Maternity protection and benefits and parental protection and benefits

Even though South Africa has not ratified convention 181 and therefore it does not fall within “the obligations incurred by the Republic as a member state of the International Labour Organisation”
, legislation has sought to provide the protection anticipated by the convention, although not always with the best results.

The South African legislative framework

South Africa’s labour relations regime is, in the main, built on three Constitutional rights – the right of everyone to fair labour practices [s23(1)], the right of workers to join trade union[s232)] and the right of trade unions to engage in collective bargaining [s 23(5)]. 

The Constitutional Court
 has ruled that fair labour practices encompasses the right to security of employment and the right not to be dismissed unfairly.

These constitutional rights are severely impaired and hampered and in most cases denied as a result of the existence of labour broking.

Labour broking is however specifically permitted in law. Section 198 of the Labour Relations Act (LRA) provides for what is called Temporary Employment Service(TES). A TES is defined as one which means any “person who, for reward, procures for or provides to a client other persons who render services to or perform work for the client and who are remunerated by the temporary employment service.”

The section also specifically provides that a person who is provided to a client through a TES is the employee of the TES and the TES is that person’s employer. The LRA [s198(4)] also holds the TES and the client jointly and severally liable for non-compliance with collective agreements concluded in bargaining councils that regulate terms and conditions of employment, arbitration awards that do likewise, the terms of the Basic Conditions of Employment Act and any determination made in terms of the Wage Act. 

All this does, in our opinion, is to create what other observers call a “legal fiction” that the TES is the employer whereas the real employer is to all intents and purposes the client. This has simply given employers, who draw on labour through labour brokers, greater flexibility for dealing with labour without the attendant administrative and legal requirements to the extreme detriment of the workers. 

The LRA does not quantify what is meant by temporary and experience has shown that the only temporary things in this whole arrangement are the title of the section in the LRA and the job security of workers. Labour provided through labour brokers are in most instances for functions of an ongoing and operational nature. Employers simply get around this by circulating the pool of workers by way of a series of fixed duration contracts.

So while the LRA provides for workers employed through a TES to be covered by collective agreements concluded in a bargaining council this is almost always impossible given the bureaucratic complexities of extending agreements. Even a recent CCMA demarcation award
 which states that an employee placed by a labour broker is taken to be engaged in the industry he is placed – in other words the client is the de facto employer and therefore the worker is covered by collective agreements concluded in that sector, does not resolve this problem.

The rate at which workers are paid, and any other terms and conditions of employment, are determined by the terms of the contract between the TES and the client. This clearly reduces the already limited bargaining power of the worker.  The TES is only able to supply labour to a client at a lower cost than what it would cost the client to directly employ workers because of this limitation of bargaining rights. It is a given that it is extremely difficult for TES employees to organise themselves to be able to bargain collectively over terms and conditions of employment. The workers of a TES are therefore trapped in a cycle of gross exploitation from which there is no escape.

Given our experiences, we are therefore strongly of the view that the legislation providing for TES is unconstitutional in the light of the denial of the constitutional rights of workers engaged through labour brokers. 

Labour broking in the municipal sector

The introduction of new public management

We must at the outset state that much of what we are experiencing in our sector is as a direct result of the nature and form of restructuring that has taken place in the municipal sector. 

The South African public service has been restructured on the lines of what has become known as New Public Management(NPM) of “ new managerialism”.

It is an approach to public sector reform which fits within the neo-liberal paradigm, and is about modifying the role of the state to accommodate the needs of capital under globalization. It is an approach to local government that fundamentally “distorts core public service values.” As Bardouille
 notes, “the place of the public interest is being compromised in the design and delivery of public policy rooted in private sector values and management techniques.”

What did it mean to restructure local government along new public management lines?

· It is fundamentally about the introduction of business principles and a commercial ethos into the public sector/local government. Local government is restructured away from traditional departments, towards business units or ringfenced entities, which are run by an independent manager. The manager has a great deal of autonomy, and is tasked with running the organisation as though it was a business, in a ‘commercially sound’ way, rather than in a way that meets basic social needs.

· There is a separation between local government as the authority, and local government as the provider. This allows services and functions to be contracted out – local government doesn’t have to actually deliver services itself, its task is to oversee and monitor.

· Fiscal restraint and discipline becomes a key imperative. In other words, local government has less money to spend. A major concern of municipalities becomes to cut back costs – which is achieved in part by cutting down on the number of permanent workers, using more informalised labour, and contracting out.

· The separation between provider and authority allows for the introduction of competition into the public sector – both within the public sector, and between government and the private sector. The extreme of this was under Thatcher in Britain where internal units had to compete against external service providers.

· Operations are decentralized, but at the same time strategic thinking, administration, policy and resources are centralized.

· Performance indicators, which are often linked to performance bonuses, take centre stage as a way of ensuring quantifiable outputs. This emphasis on outputs above process or the social good renders the process followed to achieve those targets unacknowledged and of little value. The quality of what is being achieved, particularly as measured against a broad public sector ethos, is not questioned.

· There is the taylorization of services – service activities are cut up into smaller, stand-alone functions, with each task/function less skilled; increased mechanization; all of which leads to greater outsourcing/externalisation of service delivery.

· Public services are managed as though they are purely technical issues, without giving any consideration (or little consideration) to public good considerations.

· There is an emphasis on principles of full cost recovery. This is part of the commodification of services. In other words, water, electricity and so on are now goods that you buy in a supermarket rather than public goods which are provided by government because of need.

iGoli 2002 was the flagship for how local government in South Africa was going to restructure the administrative and service delivery structures. The City of Johannesburg restructured itself on the basis of a core administration, with all other services either sold off or corporatized in one form or another. This core administration regulates the corporatized entities through service agreements.

The administration is a strong central government, responsible for strategic visioning, policy development, tariff setting, setting of service standards, approving business plans and regulating the activities of the entities. 

While no other municipality has ended up following quite so extreme a model of the contracting out local government, municipalities around the country have adopted elements of the same approach:

· Numerous, if not all municipalities, have contracted out various functions and services, like trench digging, meter reading, sections of waste collection, maintenance of parks and gardens and so on. It is so pervasive, and often one municipality will have contracts with many small companies, that it is difficult to keep track of and quantify exactly what is going on.

· Services continue to be commodified – the financial value attached to them is more important than the social value.

· There is internal restructuring in municipalities so that there is more ring-fencing, services are run along the lines of business units, there is an emphasis on technically and financially orientated management, and the use of performance bonuses for senior managers to induce them to act to meet certain output criteria.

Employment figures

Notwithstanding the introduction of wall to wall local government at the turn of the century and the need to address the service delivery backlogs, formal employment in the municipal sector has continued to drop. There was a 14% drop between 1997 and 2003 from 238 000 employees to 203 300. A further 1.2% drop was reported between 2005 and 2006.

The 2008 Local Government Budgets and Expenditure Review notes this drop in permanent employment and attribute this to increased outsourcing and mechanisation – trends very much in line with the model of a contracting local government/new public management outlined above. 

Tshwane Metropolitan Municipality for instance had no employees in the refuse removal section in 2006 – presumably because the entire service had been outsourced to various companies.
 It is only through strike action that some steps have been taken to re-engage workers permanently.

In the City of Cape Town, figures collected by the members of the union show that 36% of the workforce in solid waste is non-permanent. 

A research project that the union is currently involved in reveals that municipal staff is sourced through labour brokers in services as wide-ranging as electricity, solid waste, nursing, housing, planning, roads and parks. It must also be noted that there is also an increasing amount of municipalities themselves employing workers on a temporary or contract basis and the outsourcing of specific services. In other words there are overlaps between labour broking, outsourcing and casual employment, all with the same or similar levels of disregard for the rights of workers as enshrined in the Constitution.

The reasons given by employers for utilising labour brokers in the municipal sector are the following:

· The ability to engage labour at a lower costs without the prospect of future claims;

· Access to temporary labour when absenteeism occurs;

· The reduction of labour problems like negotiations;

· Happening within the context of a moratorium on filling vacancies;

· Budget reductions;

· Internal structures not finalised;

· Grant conditions which stipulate that staff costs must not consume more than 28% of operating costs;

· The move towards a core management team; and 

· Easier terminations.

Again these reasons illustrate no clear benefit to workers or in relation to service to communities.

Employees engaged via labour brokers

We have been unable to ascertain accurate figures for workers engaged via labour brokers. Initial research would seem to indicate that the figure is at least 10%. This however excludes those workers working in outsourced services and employed directly by the municipality as casual employees. It is very worth submitting that the situation of these workers are very similar, and in some cases worst, than those employed via labour brokers.

Contract Provisions

Like Theron, we have been unable to obtain copies of contracts between a TES and a client municipality. In similar fashion, workers we spoke to could not provide us with copies of their individual employment contracts. We were however able to obtain a copy of a standard contract used by one labour broker in the City of Cape Town. This contract, amongst others, provides as follows:

Your appointment is that of a Relief Worker/Casual/Temp, in aid of relieving a regular employee in the case of that employee being absent due to ill-health, injury, annual leave etc or where a need arise for additional labour.

Your attention is drawn to the fact that contract does not constitute a full time employment contract and will be renewable on a month to month basis depending on the operational need of our client which may vary from time to time. Renewal of this contract will be renewed automatically unless advised differently in writing.

The contract has a commencement and termination date and a clause which reads as follows:

Such termination shall not be construed as redundancy or retrenchment and shall be subject to the completion and/or requirements of the specific contract. No disciplinary hearing, counselling or any other form of care service is required when the contract terminates through affliction of time or termination by the client or for any other operational reason.

Other contracts
 perused during the course of the research project referred to above contain the following provisions:

· “The employee understands and agrees that the company is contracted for a period of approximately two years which starts on 1st September 2006 and ends on the 31 August 2007.(sic) The employee also understands that employment is subject to the clients requirements.” (Milnex)

· “The company carries on the business of a temporary employment service, providing employees to the client. The requirements of the company’s client is the sole basis upon which the company provides employment. (Employment contract –section 198 of the LRA 1995 and amendments.)” (Milnex)

· “At all times the contract is a temporary employment contract in terms of s198 of the LRA. The employee understands and agrees that the company/company’s client did not and will not guarantee the length of the employment contract, and this is a temporary contract. The employee understands and agrees that the client can cancel the employment contract within 24 hours notice and this will mean that the employment contract is cancelled, and he/she agrees that this cancellation will be substantively and procedurally fair.”  (Quatrokor)
In a period of high unemployment, growing levels of poverty and desperation, vulnerable job-seekers have very little choice but to sign contracts which clearly undermine their rights to fair labour practices.

Conditions of service and related issues

Workers employed via labour brokers are paid much lower wages than municipal workers and do not get the same, or in most cases, any benefits. The wages paid to these workers are in most instances way below 50% of the R3850
 per month minimum wage applicable in the sector.

Workers are required to pay for their own uniforms and protective clothing and women workers particularly are exposed to life-threatening situations. The contracts are clearly of short term duration as companies change workers regularly to undermine any attempt at union organisation. 

We are also confronted by a situation where a TES bids for work at a lower rate than an existing contract. Workers from the existing contract are then shifted to the new TES and compelled to work at lower rates. 

The LRA, it would appear, seeks to overcome this problem somewhat by permitting TES employees to be covered by collective agreements concluded in bargaining councils. The complexity of extending agreements and situations where no bargaining councils exist render these provisions almost meaningless. Any attempts by TES workers to organise and/or assert their rights are often met by dismissal or the threat of dismissal. 

As we indicated above, existing legislation permitting labour brokers also infringes of the rights of workers to fair labour practices. The contracts of TES employees are in most instances terminated when the client no longer wants the employee. Often this is due to some alleged misconduct on the part of the employee. The TES as the employee is unable to deal with such a situation in the way anticipated by the LRA as it is not present at the client’s workplace and simply terminates on the say of the client without following due process often arguing that the contract has terminated automatically by operation of law and that therefore no dismissal has taken place. 

Commissioners of the CCMA seem have tended to follow this argument, an approach which clearly denies a worker the right to a fair practice, including the right not to be unfairly dismissed.

Creating decent, quality jobs

The manifesto of the ANC provides, amongst others, for the following:

· Decent work is the foundation of the fight against poverty and inequality and its promotion should be the cornerstone of all our efforts. Decent work embraces both the need for more jobs and for better quality jobs. The creation of decent work and sustainable livelihoods will be central to the ANC government's agenda.

· In order to avoid exploitation of workers and ensure decent work for all workers as well as to protect the employment relationship, introduce laws to regulate contract work, subcontracting and out- sourcing, address the problem of labour broking and prohibit certain abusive practices. Provisions will be introduced to facilitate unionisation of workers and conclusion of sectoral collective agreements to cover vulnerable workers in these different legal relationships and ensure the right to permanent employment for affected workers. Procurement policies and public incentives will include requirements to promote decent work.

The above, in relation to persons employed via brokers, can only be realised through the outright banning of labour brokers. The ability of employers to engage workers at lower rates of pay and other conditions of employment underpins the concept of labour broking.  There would be no incentive to engage employees on contracts of unlimited duration if these workers were to be remunerated on the same terms and conditions as permanent employees. All that the proposed extension of collective agreements, wage determinations etc in respect of labour broker employees will achieve will be for employers and labour brokers to find other methods to undermine these initiatives. In any event, enforcement has not been a particularly strong point.

It is our view that the proposals contained in the government discussion document titled “Decent work and non-standard employees : Options for legislative reform in South Africa”, will simply perpetuate the gross exploitation of labour broker and other vulnerable employees.

The Namibian High Court, at paragraph 38 of its judgement in the challenge to the abolition of labour broking by the Namibian Government
 said that “the core nature and character of labour hire partake of some of the aspects of letting and hiring of slaves as chattels under Roman Law, and, therefore cannot have a lawful place in Nambia.” Likewise, it can have no lawful place in South Africa.

Conclusion

The banning of labour broking will not completely solve the problem many workers in the municipal sector are confronted by on a daily basis. A shift away from the new-managerialism approach with its attendant features of outsourcing and casualisation has to accompany any attempts to dispense with labour brokers and non-standard employment arrangements.
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