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SUBMISSIONS FROM THE NATIONAL SOCCER LEAGUE (“NSL”) trading as THE PREMIER SOCCER LEAGUE(“PSL”) REGARDING THE DRAFT SAFETY AT SPORTS AND RECREATIONAL EVENTS BILL [THE ORIGINAL BILL AND B7-2009]
Introduction and Background
1 PSL, amongst other football formations including but not limited to the National Association, of which it is a special member, namely, South African Football Association (“SAFA”) has been furnished with Version 28 of the draft Safety at Sports and Recreational Events Bill (“the Bill”) and has been invited to furnish its written submissions thereon to the Portfolio Committee on Sport and Recreation (“the Committee”) by no later than 14 August 2009, as it hereby does and also to attend public hearing on 18 August 2009, as it will do, for purposes of making further oral submissions and participate to the extent required. 

2 It is also noteworthy that previously (in mid 2007), both SAFA and the PSL were invited to make submissions on the same Bill to the Committee of Sport and Recreation (“the Committee”), which both organizations did. This fact is mentioned purely for purposes of reiterating, in  this instance, the PSL’s unwavering commitment to participate in such processes as it no doubt fully appreciates the importance thereof, especially considering the fact that it is an association of 32 clubs, which are largely self funded and certainly the engine behind professional football in South Africa.

3  In fact, the PSL is the only formation under whose auspices professional football is played in South Africa. The PSL, through its mother body, SAFA, is thus recognized by the Federation of International Football Associations (“FIFA”).
4 The PSL, fully mindful of its patriotic duty and also as a key stakeholder in the ambit of football and under whose auspices the events and venues which the Bill under discussion seeks to regulate, deemed it prudent to make the submissions which follow hereunder with a view giving the legislators its perspective on various aspects of the scope and intent of the Bill. Hopefully at end hereof, the Committee will agree that some of the provisions are not only impractical, but also incapable of being complied with in the present day South Africa, for a variety of reasons which are in the PSL’s view, common cause. Be that as it may, the objectives, as well as the spirit of the Bill are in principle, fully supported by the PSL, save for the concerns raised hereunder.
5 The PSL also makes the point upfront that it will always be guided by and support government’s efforts to ensure safety at such events to the extent that it is reasonably practical and feasible for it to implement such measures, bearing in mind the realities of its situation.
6 Although the PSL, through its former security manager, Mr Majola,  has been informally consulted from time to time by the drafters of the Bill, no formal consultation has yet taken place in respect of the Bill between itself and the Committee, save for the invitation to make submissions referred to in  above. Even so, no feedback was received by the PSL since making its submissions jointly with SAFA at the time. As matters stand, the PSL is unaware of what became of those submissions.  To the best of its knowledge, the same applies in respect of many other important role players who will be affected by the Bill.  

7 The PSL thus sees the submission of this memorandum as an important step in an envisaged consultative process between the Committee and itself.  Its hope is that the Committee will give serious consideration to the comments made below and that the Committee will thereafter engage in a detailed consultative process aiming to reach consensus, if possible, before the Bill is submitted for Cabinet approval or for enactment by Parliament. 
8 On the same vein, the PSL re commits itself to participating and assisting as best as it can to ensure that when this bill (in whatever form or shape) is finally enacted, it has taken into account its comment as the relevant stakeholder in football, but most importantly to ensure that unduly oppressive and prohibitive provisions do not make their way in the final legislative instrument and thus making it impossible for members of the PSL to continue with what would have been otherwise lawful activities. The PSL makes this point with the greatest of respect, however with sufficient assertiveness that is aimed at sensitizing the committee to the inherent difficulties if some of the provisions in the bill were to remain unchallenged. The word “unchallenged” here being used in its most constructive sense.
Principles Supported by the PSL
9 The PSL wishes to make clear at the outset that it supports the general thrust of the recommendations on legislative measures made by the Ngoepe Commission of Inquiry in its Final Report of 29 August 2002. In fact, it has on its own accord implemented most of those recommendations, as well as introduced other creative measures aimed at achieving the same objectives as those which this Bill seeks to achieve. The most recent innovation introduced by the PSL is the enactment of a “Compliance Manual”, which incorporates inter alia, Football, Marketing, Media, Safety, Marketing manuals. All of these are meant to achieve and improve all measures designed to ensure smooth and safe activities of the kind envisaged in part by the Bill under review. It supports fully the enactment of legislation directed at regulating safety at major sports events.  Amongst the principles which The PSL supports, are the following:

9.1 that legislation should identify the role players to be charged with the responsibility for the safety and security of spectators at major sports events and should specify their respective obligations; [this is already in operation by the PSL jointly with the police, emergency services, metro police, through the joint operations centre “JOC”]
9.2 that those role players should, as the Bill proposes, include a national safety and security officer, a national event inspectorate, event organisers, stadium or venue owners and (in properly defined circumstances) controlling bodies of sport; [this is already in operation by the PSL]
9.3 that safety and security plans should be required for all events at which a specified number of spectators are expected; [this is already in operation by the PSL] 

9.4 that all stadiums should be required to meet appropriate minimum standards; [this is already in operation by the PSL. In fact, all stadia used by for purposes of matches under the auspices of the PSL are inspected annually for compliance with the said standards]
9.5 that it be compulsory to categorise events so as to identify high risk events; [this is already in operation by the PSL. For example, category A, B and C have been introduced, thus planning appropriately before hand in line with the categorization]
9.6 that stadiums hosting high risk events should have to meet additional safety standards;

9.7 that high risk events should attract further appropriate safety obligations;  and

9.8 that certain forms of conduct, including conduct by spectators, should be prohibited, on pain of criminal sanctions. [the PSL, in its rules,  has legislated against the unruly behaviour of spectators and holds the clubs to whom those spectators belong or even attributed to on pain of huge financial penalties, at times lock outs at stadia. This, the PSL did on its own volition a long time ago]
10 To the extent that the Bill gives effect to the above principles, The PSL supports the Bill.

Summary of The PSL’s Main Concerns

11 However, The PSL is deeply concerned about the appropriateness of many provisions contained in the Bill and believes that it would be disastrous for football in South Africa if the Bill were to be enacted in its present form.  

12 In summary, The PSL’s main criticisms of the Bill are that:

12.1 the Bill is difficult, if not impossible, to interpret in certain fundamental respects;

12.2 the Bill inappropriately prescribes as legally compulsory minimum standards applicable for all events (including those not classified as “high risk”) certain standards that should properly be regarded as desirable, but not immediately achievable or affordable, best practice;

12.3 the standards imposed in respect of events classified as “high risk” are not all feasible or affordable. The Bill totally ignores the fact that the members of the PSL are self funded and most importantly, they have to rely on the current infrastructure on all stadia as none of them actually own their own. In fact, most stadia are owned by the Municipalities, who will argue that the upkeep or upgrade of such stadia even for purposes of complying with the minimum standards imposed by the PSL are not on their list of priorities as they have, rightly so, other pressing service delivery issues. This is already a challenge even before the imposition of standards which this bill seeks to introduce.
12.4 the Bill imposes inappropriate obligations on controlling bodies, such as the PSL;

12.5 the Bill is far too prescriptive and fails to accord appropriate degrees of autonomy to controlling bodies of sport or to event organisers to determine what safety and security measures for sports events are appropriate;

12.6 the Bill imposes unnecessary and unworkable time periods and bureaucratic processes, particularly (though not only) in respect of event classification;

12.7 the Bill imposes unnecessary and unaffordable expenses in the hands of self funded individuals, who do not have the benefit of any government subsidy. To press ahead with these provisions will be tantamount to “killing professional football” in South Africa. This is a reality.
12.8 the Bill fails properly to identify which role players are ultimately responsible for which functions and, where it does impose responsibilities on role players, on occasion places the responsibility on inappropriate parties;  and

12.9 the Bill criminalises deviations from desired best practice in a manner which is wholly inappropriate.

13 The Bill is extremely detailed and lengthy.  A detailed critique thereof would require a document running to several hundred pages.  That is not the object of this memorandum.  In this memorandum no attempt will be made to deal comprehensively with the Bill as a whole and with all the concerns and objections of The PSL.  Instead, certain of the key problems with the Bill will be highlighted with reference to a few examples, which are illustrative of concerns with many similar provisions elsewhere in the Bill.

Problems in Interpreting the Bill

14 Many provisions from Chapter 6 of the Bill onwards are drafted in accordance with the following formula:

“…the controlling body, the event organiser and the stadium or venue owner, in consultation with…shall, amongst others, and where applicable in terms of this Act, ensure that the following…measures, which may be prescribed from time to time, are in place, at any particular point of time, during an event…”.  (See e.g. Sections 21, 22, 24, 25, 26, etc.)

15 It is far from clear what the draftsperson has in mind in this regard.  First and foremost, it is not clear to what extent, if any, the various measures which follow in the relevant provisions are binding without the promulgation of further regulations making them applicable in defined circumstances.  The use of the words “which may be prescribed from time to time” seems to imply that it is only if such measures are prescribed by subsequent regulations that the relevant provisions take effect.  (See also the definition in Section 1(xxxv), which provides that “prescribed” means prescribed by regulation.)  If this is correct, it is hard to understand why the draftsperson has included in the Bill provisions which may or may not subsequently be prescribed by regulation and which will only have effect if they are so prescribed by regulation.  This seems wholly inappropriate.
16 The problem is compounded by the repeated, unexplained use of the phrase “where applicable” in respect of various of the measures provided for by the Bill.  Compare for example sub-sections (a) to (c) and (d) to (g) of Section 21.1.  The former three sub-sections are preceded by the words “where applicable”, whereas the latter three sub-sections are not.  This seems to imply that the latter three sub-sections will apply in every case, without the need for intervening regulations.  Yet, at face value, this is contradicted by the earlier phrase “which may be prescribed from time to time”.  
17 The repeated unexplained use of the phrase “where applicable” makes it impossible to discern from the Bill in what circumstances, if any, the particular obligation is indeed “applicable”.  It is fundamental to the rule of law that legislation should be drafted as clearly and as unambiguously as possible, so as to enable persons subject to the legislation to determine for themselves what their obligations are, especially given the wide reach thereof.  
18 It is simply not clear what the draftsperson intends.  If the intention is that the responsible persons are merely to comply with such obligations as may be imposed by regulation, this is what the Bill should unambiguously state;  in which event no purpose would be served by listing a host of obligations which might or might not be created by means of subsequent regulations.  
19 The whole question of the proper relationship between the Bill (as a prospective Act of Parliament) and subsequent regulations does not appear to have been though through properly or, if it has, the intentions are not apparent to a reader of the Bill.  
20 In what follows it is assumed that the intention of the drafter of the Bill is that all the operative provisions (e.g. sub-sections (a) to (jj) of Section 20;  the whole of Section 21.1;  the whole of Section 22.1;  etc.) are intended to apply in respect of every event.  This assumption is made because the various provisions, as they stand, require the controlling body, event organiser and stadium owner to “ensure” that such measures are in place for an event.  If the Bill is amended to make clear that various measures referred to below as problematic do not in fact apply in the situations referred to below, that will, of course, reduce the force of some of the criticisms made below.
Inappropriate Standards Required at Events not Classified as “High Risk”

21 In paragraph 63.3 of its final report, the Ngoepe Commission stated:

“A certificate must be issued before the beginning of each season declaring a stadium suitable for the staging of certain categories of football games.  This proposal recognises the fact that games carry varying degrees of risk.  It is also based on the assumption that games would be categorised accordingly.  The English practice requires the issuing of a safety certificate by a local authority in respect of certain designated stadia.  Our approach is rather to use the category of the game to be held as a determining factor, and prescribe that games of certain categories shall not be held at any stadium which has not been certified for the season as suitable for games of those categories.  The advantage is that any stadium would be suitable for any game, except a game falling into a particular (high risk) category.”   (Our emphasis)

22 In our view, the Bill does not properly give effect to this approach (which the PSL supports).  In particular, it imposes numerous unnecessary and unaffordable obligations in respect of events not categorised as “high risk”.

(i)
Unduly burdensome “safety and security plan” obligations

23 For example, Section 19, and the sections thereafter following, impose various obligations on controlling bodies, event organisers and stadium owners which also apply in respect of events not classified as “high risk” or even “medium risk”.  Section 19 requires the submission of a “safety and security plan” for every “event” to be hosted at a stadium.  (It may be noted that the term “event” is defined in Section 1(xiii) as meaning, but not being limited to, “…a sporting, entertainment (including live acts), recreational, educational, cultural, religious, political, business (including marketing, public relations and promotional), charitable, exhibitional, conferential, organisational and similar activities hosted at a stadium or venue or its precinct, but does not include a private event hosted by a private natural individual, utilised for the said activities”.  The definition of “stadium” includes an enclosed or semi-enclosed structure which has an event attendee capacity of at least 2,000 persons at any one time.  The Bill therefore applies inter alia in respect of all sports events - even those attended by 50 spectators - at stadiums which have a capacity of at least 2,000 persons.) This is clearly ludicrous.
24 Each “safety and security plan” required by Section 19 must make provision “amongst others” for “at least” all of the issues set out in sub-paragraphs (a) to (gg) of Section 19.5 (i.e. 33 different topics), including provision for all of the measures set out in Sections 20 to 39 and 42.  Those sections, in turn, impose a host of onerous obligations, many of which are unnecessary and inappropriate for events not categorised as “high risk”.  (This is not to say that all the requirements are appropriate for events which are characterised as “high risk”.)  
25 Many of the detailed requirements which have to be addressed in every safety and security plan for every event are simply unnecessary or inappropriate in respect of “low risk” (and possibly “medium risk”) events.  This applies particularly in respect of those items listed in sub-sections (m) to (ff) of Section 19.5 which, in turn, incorporate references to all the substantive requirements of Sections 20 to 42.
26 The point may be illustrated with reference to Section 19.5(q), read with Section 26.  Section 26 appears to require, in respect of every event, compliance with various provisions regarding the installation of a venue operations centre (“VOC”), though it may be noted that Section 26 only applies “where applicable” and nowhere is it explained when Section 26 is or is not applicable.  Even for a medium or low risk event “the controlling body, the event organiser and a stadium or venue owner” appears to be obliged to “ensure” that the VOC commander is a SAPS official holding the rank of Superintendent.  They must also “ensure” the appointment of all the persons listed in Section 26.1(b).  The VOC is required “at least fourteen days prior to an event” to prepare a written operational plan in respect of every event.  This is unnecessary and unworkable.  (We shall revert to the question of imposed time periods below.)
27 The PSL is of the view that the preparation of a “safety and security plan” in respect of every event complying with all of Section 19 is simply too onerous an obligation.  It would make much more sense to provide for a generally applicable safety and security plan for routine matches at a particular venue and to require that only a few variable factors be altered, where appropriate, in respect of routine (“non-high risk”) matches.  This is the current practice at the moment and has worked well to date.
28 As drafted the Bill will create an industry of consultants and advisors who, at considerable expense, will need to be employed simply to comply with the bureaucratic requirements of the Bill.  This is neither necessary nor appropriate.  What is required are sensible provisions that can without undue difficulty be complied with by event organisers or stadium owners, whichever is appropriate in the circumstances.  What compounds the problem further for the PSL is that none of its members actually own a stadium, thus even their capacity to ensure compliance at such venues is severely limited.
(ii)
Unnecessary requirements for stadiums not hosting “high risk” events

29 Section 8, which applies to every existing stadium, provides that:
“A stadium must have a proper temporary or permanent electronic spectator monitoring system, including but not limited to a digital close circuit television surveillance and recording capacity, in place at an event”  (Section 8.2(x))


This is not available or feasible at many venues, not even all newly built stadia for purposes of the FIFA WORLD CUP in 2010. It must also be noted that football under the auspices of the PSL is played throughout the lengthy and breadth of South Africa, including in rural or less developed areas
30 Section 8 also requires every stadium to have (amongst numerous other requirements):

30.1 spectator turnstiles in place (Section 8.2(j));

30.2 a sufficient number of ablutions available (Section 8.2(m));

30.3 sufficient free spectator water points (Section 8.2(p));

30.4 a proper operational and emergency lighting system in place, which must be connected to a permanent or temporary emergency back-up generator facility (Section 8.2(q));

30.5 an emergency back-up generator facility in place (Section 8.2(t));

30.6 a purpose specific designed first-aid and/or medical room or rooms in place, as contemplated by Section 21 (Section 8.2(v));

30.7 a proper public address room and electronic amplified public address system in place (Section 8.2(w));

30.8 a sufficient number of public telephones available (Section 8.2(cc));  etc.

31 Neither the PSL nor any of its members do own any of the stadia used by the teams affiliated to it.  Many of these are owned by local authorities.  There is every prospect that, confronted by the requirements of the Bill in respect of all stadiums, the local authorities will adopt the position that they do not have the resources or the inclination to upgrade the facilities to the levels required by the Bill, especially in the light of service delivery protest which are currently blanketing the country.  The effect of this will be to make it impossible for The PSL to comply with the Bill and, unless the Bill is amended, the very foreseeable consequence is that many of the football games customarily played in facilities which have, until now, been regarded as adequate (and which have not resulted in major problems) will have to be cancelled in the future.  This is simply not acceptable to The PSL.
32 It is true that Section 8.8 permits application to be made for an exemption in respect of all or any of the requirements or criteria referred to in Section 8.2, but The PSL believes that it is inappropriate to impose obligations which are not necessary and then to expose stadiums to the risk that an exemption may not be granted.

33 All in all, many of the provisions of the Bill are inappropriate, unnecessary and too expensive for events which are not “high risk” events.
Stadium or Venue Medical Measures

34 Section 21, which deals with stadium or venue medical measures, poses considerable difficulty both in relation to “high risk” events and “non-high risk” events.
35 Section 21 provides that:
“the controlling body, the event organiser and the stadium or venue owner, in consultation with…shall, amongst others, and where applicable in terms of this Act, ensure that the following stadium or venue medical safety and emergency measures, which may be prescribed from time to time, are in place, at any particular point of time, during an event;”


Section 21.1(a) to (o) then lists a series of such measures, some of which are qualified by the phrase “where applicable”, and others of which are not.

36 Amongst the items not qualified by the phrase “where applicable” are the following:

“(d)
the deployment of one fully equipped and appropriately staffed public or private sector emergency para-medical response vehicle at a ratio of one such vehicle for every 5,000 thousand spectators, provided that where ambulances are deployed in terms of sub-section (e), the deployments in terms of this sub-section shall be at a ratio of one such vehicle for every 10,000 spectators;

(e) the deployment of one fully equipped and appropriately staffed public or private sector intermediate life support ambulance per 5,000 spectators, provided that where the emergency-paramedical response vehicles are deployed in terms of sub-section (d), the deployments in terms of this sub-section shall be at a ratio of one such vehicle for every 10,000 spectators;

(f) the deployment of one fully equipped and appropriately staffed, multi-purpose, primary medical disaster vehicle or trailer per 20,000 spectators.”

Because the above requirements are not stated to apply only “where applicable”, it is assumed that the drafter of the Bill intends these obligations to apply in respect of every event. 

37 The paramedical response vehicles, fully equipped intermediate life support ambulances and multi-purpose primary medical disaster vehicles required by these provisions are simply not obtainable from the public sector at many of the stadiums (particularly in rural areas) which host non-high risk football matches.  The Bill will therefore require the parties identified in Section 21 to obtain these from private sector suppliers.  The expense will be unaffordable and will make it impossible lawfully to host the relevant matches.

38 It is also important to note that the PSL has kept the cost of entry to the stadia where matches under its auspices are played at an all time low of R 20,00 (twenty rand) in spite of all economic challenges affecting everybody. This was due the fact that the most important stakeholder of football, the South African masses are mostly poor Black people, the majority of whom are either unemployed or lowly paid. This is undoubtedly the cheapest form of entertainment for more than 120 minutes considering pre match entertainment in some instances.

39 It is not only at the “non-high risk” matches where these requirements are inappropriate and unaffordable.  For example, at a capacity match at the FNB Stadium (which holds 80,000 spectators), Section 21.1 (d) would require the deployment of 16 fully equipped emergency para-medical response vehicles, or 8 such vehicles where ambulances are employed in terms of sub-section (e).  Section 21.1(e) would require 16 intermediate life support ambulances, or 8 thereof if the emergency para-medical response vehicles required by sub-section (d) are deployed.  Section 21.1(f) would, in addition, require the deployment of 4 multi-purpose, primary medical disaster vehicles.  There is practically no prospect that the City of Johannesburg would be willing and able to supply these numbers of these sophisticated vehicles.  The costs would therefore (not withstanding Section 21.3, which provides that the costs related to the provision of State, provincial and local emergency medical services must be budgeted for and borne by the said medical emergency services) have to be borne by The PSL.  This is simply not affordable.  (The current practice at big matches is to have available approximately 3 to 6 ambulances and 2 intermediate life support vehicles. It must also be borne in mind these costs are for the account of the individual members of the PSL, especially whose home game it is.  It is submitted that this is not unreasonable and that the standards set by the Bill, whilst desirable in an ideal world, are unaffordable and unachievable.)

40 Section 21.2(n) read with Section 21.1(a) is problematic.  These provisions contemplate that at “high risk” events it may be made compulsory to have on standby a fully equipped emergency rescue helicopter.  The cost of having an emergency medical helicopter on standby and available is astronomical and thus prohibitive. It is doubted that even at the full sitting of the National Assembly, such an ambulance is made available, barring the security detail of the Head of State.
41 Section 21.1(c) is also problematic.  This requires the controlling body, event organiser and stadium owner to ensure “where applicable” that the following is in place:

“…the installation of a fully equipped temporary or permanent emergency medical facility, which must be able to cater for simultaneous casualties caused by a large scale emergency incident at a stadium or venue or within its precinct”.  


Assuming that this provision is “applicable” (see above) the cost is obviously going to be prohibitive.  (As referred to above, it is hard to determine the relationship between this requirement and the apparently alternative requirements provided for in Section 21.1(f), (g), (h) and (i).  This is a good example of where the true intention of the draftsperson of the Bill is simply not clear.)

42 All in all (and without dealing in detail in this memorandum with all the requirements of Section 21.1) it is The PSL’s respectful contention that Section 21.1 requires medical facilities to be available which are beyond the level that is practicable and affordable.
State Security Service Deployments

43 Section 23, which deals with the deployment of State security services, causes additional difficulties.

44 Section 23.1 obliges “the controlling body, the event organiser and the stadium and venue owner” in respect of every event to “ensure” that the following state security service deployments are in place for an event:
“(a)
members of the SAPS, including, where applicable, specialised units of the SAPS, shall be deployed at a minimum ratio of fifty members per one thousand spectators;

(b) where applicable, members of the SANDF and NIA, including specialised units of the said services”.

The experience of The PSL suggests to it that the prescribed number of members of the SAPS will not always be available for all of its matches.  Furthermore, it is The PSL’s view that it is quite inappropriate to impose on the controlling body, the event organiser or the stadium owner an obligation to “ensure” that such members of the SAPS are available.  The responsibility for this has to rest with the SAPS itself. In any event, the security forces are not accountable to the PSL, thus to saddle it with the responsibility to ensure such deployments is beyond the realm of the PSL’s competency.
45 In paragraph 55 of the Ngoepe Commission Report the following was stated:

“No game between, or involving, teams in the Premier Division should take place without the presence of the Police;  as to how many members should be present should be a matter for the Police to decide.

No game classified as of “high risk” should take place without the presence of members of the Public Order Police Unit, and such other units as the Police may in their discretion decide.  Were the Police authorities to so request for a particular game, every attempt should be made to deploy members of the SANDF.”  (Our emphasis)

The PSL supports the above and submits that Section 23 of the Bill should be brought in line with this. 

Inappropriate Duties Imposed on Controlling Bodies

46 The Bill imposes a host of obligations on the national bodies controlling sports in South Africa.  In most - but not all - instances this is, in the view of The PSL, inappropriate.  The persons on whom the disputed responsibilities should be imposed, if anyone, are, it is submitted, the event organisers and/or stadium owners. 

47 The PSL does not object to the principle that the appropriate controlling body should be involved (as Chapter 2 of the Bill contemplates) in the process of categorising the level of risk of events run by themselves or their affiliates.  It does not object to the provisions (in Section 3.2(b) and (c)) that it should be required to appoint a safety and security committee and a national safety officer.  However, amongst the points that it does object to is the manner in which Section 19 and most of the succeeding sections (read with sections 3.3 and 3.4) impose a host of event-specific “joint and several” obligations on the relevant controlling body (together with the event organiser and stadium owner).  If enacted, this will fundamentally alter the present relationship between SAFA, the PSL and football clubs in South Africa, imposing obligations on SAFA and the PSL which are incompatible with their constitutions and rules and which are generally unnecessary and inappropriate.  

48 Most professional league football games are currently run by the clubs without interference by the PSL.  It is only in cup games where the PSL routinely acts as an event organiser.  It is only in league games classified as “high risk” that the PSL (by agreement with the clubs) currently fulfils certain safety and security related functions.  (In practice, the PSL does require clubs to satisfy it that arrangements made by the clubs are satisfactory and it intends to continue with this practice.  This does not imply, however, that The PSL accepts that the responsibility to ensure that routine matches are conducted safely rests with the controlling body;  it does not – it rests with the host club, i.e. the event organiser.)

49 The PSL accept that in those cases where, in accordance with established procedure, they act as event organisers (such as in Cup Competitions and Charity Competition), it is appropriate that they should bear the same responsibilities as all other event organisers.  It is their contention, however, that in those cases where they would not - but for the Bill - act as event organisers and where they do not, by agreement with their affiliates, exercise safety and security oversight responsibilities, they should not be burdened by the Bill with the legal responsibilities which the Bill seeks to impose on them.

50 For example:

50.1 there is no reason why the safety and security plan for every single footballing event should have to be drafted by the PSL (together with the event organiser and stadium owner) – see Section 19.1;

50.2 there is no reason why the PSL should be responsible (together with the event organiser and stadium owner) for ensuring that all the safety measures specified in Section 20 are in place at every game.  For routine club games not classified as “high risk” these aspects should be left to the organising clubs and/or stadium owners, with the PSL exercising some oversight role.
50.3 there is no reason why the PSL should have to ensure (together with the event organiser and stadium owner) that the medical facilities required by Section 21 are available at every game.  This should be left in respect of routine “non-high risk” matches to the relevant club and/or stadium owner;

50.4 the same applies in respect of the requirements imposed on “the controlling body” by e.g. Sections 22, 23, 24, 25, 26, 27, etc.

51 It should also be pointed out that the definition of “controlling body” in Section 1(v) of the Bill is calculated to cause legal confusion.  That definition (see paragraphs (a) and (b)) is such that the PSL fall within the definition of “controlling body” in respect of professional football events in South Africa.  This may have the unintended effect that the PSL is bound by the various provisions referred to above.  This is inappropriate.  At worst (and if the submissions are made above are rejected) the relevant obligations should rest on the PSL, depending upon the nature of the event, but not on both of them.  (Sub-paragraphs (c) and (d) of the definition of  “controlling body” will also cause considerable confusion and plainly require amendment, but this is not an aspect that needs to be elaborated on at this stage.)

Confusion as to which Role Players are Ultimately Responsible for which Functions

52 Many provisions in the Bill impose joint and several obligations on “a controlling body, an event organiser and a stadium or venue owner” to “ensure” that certain measures are in place.  Frequently, this is required to be done “in consultation with” a series of listed authorities.  This is a recipe for legal confusion as to which person or body is ultimately accountable for ensuring that a particular measure is in place.  Joint and several responsibility is not appropriate.  It fails to make clear what should happen if one of the listed authorities (but not the other(s)) is unco-operative.  It fails to address the fact that it is appropriate that certain responsibilities should vest on the event organiser whilst others should vest on the stadium owner and that there is no reason why all the relevant duties should be joint and several.
53 It has already been submitted that most of the obligations imposed on controlling bodies should not be imposed on them at all but should be imposed on the event organiser or stadium owner.  The question as to whether a particular responsibility should be the responsibility of an event organiser or of the stadium owner should be squarely faced in respect of every applicable obligation.  Some obligations should be imposed on event organisers and others on venue owners.  In rare instances there may be sound reasons for imposing joint and several obligations on event organisers and venue owners but there is no justification for adopting this approach in respect of practically every obligation imposed by the Act.
54 The problem is compounded by the provisions which provide that the controlling body, event organiser and stadium owner must “ensure” certain things “in consultation with” various listed persons or bodies.  There is a substantial risk that the phrase “in consultation with” may be interpreted to impose a veto right on each and every one of the parties who have to be consulted.  Put differently, there is a substantial risk that a decision with which a consulted party does not agree will be held not to be one taken “in consultation with” that party.  This would not be appropriate.  Generally speaking, there appears to be little need to impose the “in consultation with” obligations.  
55 However, where it is thought necessary to require such consultation, the rights and obligations of the party obliged to consult, and the party with whom consultation is obligatory, should be spelt out.  For example, where Section 21 imposes the obligation to ensure that the relevant medical safety and emergency measures are in place “in consultation with…the relevant Committee of Health”, it should be specified whether that Committee is or is not obliged to make available the facilities requested in terms of Section 21.1 and what is to happen if the Committee is not in a position to, or is unwilling to, furnish the requested facilities.  
56 A different, but comparable, type of problem arises in various provisions contained in Chapter 8.  These provisions make it mandatory for certain things to be done “by either the controlling body, the event organiser, the stadium or venue owner, the VOC Commander, or any collective combination of such persons” – see e.g. Section 29.1 (Spectator Access Control) and Section 30.1 (Vehicular Access Control).  The unanswered question which arises is which, if any, of the listed bodies or persons can be held liable if what is required to be done is not done?  Indeed, the question can be asked, which of them can be criminally prosecuted in terms of Section 45(1)?
Unworkable and Unnecessary Procedures in Respect of Categorising of Events

57 Section 4 imposes an obligation on the relevant controlling body, jointly with the relevant disaster management centre, to list and categorise all foreseen events during a sports season or calendar year.  The controlling body must then furnish a list of events categorised as high or medium risk events to the National Safety and Security Officer and the National Event Inspectorate “at least 6 months before the start of the calendar year or, where applicable, the sports season year for a specific sport”, and furnish the list of low risk events to the head of the disaster management centre within the same period.  In terms of Section 4.1 this applies “save that in circumstances where an event is scheduled within the said six (6) month period, the controlling body shall immediately comply with the provisions of this Section”.  (Our emphasis)

58 Section 5 requires the National Safety and Security Officer to advise the Minister of Safety and Security at least three months prior to the start of the season or calendar year whether or not he/she endorses the proposed categorisation.  It appears (although this is far from clear) that it is intended that the Minister should make the final decision in every case referred to him/her as to whether the event should be categorised as a “high risk” event.

59 Section 12 requires a stadium or venue owner, “within” sixty days prior to an event, to apply to the National Event Inspectorate, for a high risk event safety certificate.

60 It is the view of The PSL that the above scheme is unduly cumbersome, unnecessarily prescriptive and unworkable, having regard, in particular, to the impossibility of determining so far in advance of a football match whether or not it should be regarded as a “high risk” event.

61 Only rarely will The PSL be aware of a particular fixture 6 months before the start of the relevant season.  Perhaps more importantly, it is the experience of The PSL that it is only in respect of a very few events which occur in a given year that it is possible to predict long in advance that they will be “high risk” events.  Generally speaking, the question as to whether an event should be categorised as “high risk” is likely to depend upon footballing events in the period immediately preceding the event in question.  It is this which will determine how important the game has become, how many fans are likely to attend, whether there is a serious risk of fans becoming unruly, etc.  A system which requires categorisation to take place six months before the relevant season starts is simply unworkable.  Sometimes it only becomes apparent seven days before a game, or less, that a game should be regarded as “high risk”.  It is therefore suggested that the bill should not require the risk categorisation to take place long in advance;  instead it should require consideration as to whether an event is a “high risk” or “medium risk” event as far in advance of the date of the event as is reasonably practicable in the prevailing circumstances preceding the event.

62 Furthermore, it is the respectful view of The PSL that it is not appropriate to confer on a Minister the power to determine whether football matches should be classified as “high risk”.  This should be left to the relevant controlling body, in consultation with the event organiser and, perhaps, the SAPS.  The controlling body’s categorisation could perhaps be made subject to the right of the National Safety and Security Officer in defined circumstances to overrule such a categorisation.  There is no time and no need for a more lengthy process.  

63 What is required is that once it has become apparent that a match should be regarded as “high risk”, all appropriate steps should be taken to mitigate the risk and to try to procure a safe and secure event.

64 Although Section 4.1 of the Bill does seek to address the situation which may arise if an event is only scheduled within the six month period provided for in that provision, it does not satisfactorily resolve the problem.  It is not correct to assume that the only problem which requires to be catered for is the scenario in which an event is scheduled after the expiry of the six month period provided for in the provision.  The real problem is that it is frequently not possible sensibly to determine whether an event, which has long been scheduled, should properly be regarded as a “high risk” event until quite shortly before the event in question.  Furthermore, the existing obligation to categorise an event only scheduled after the commencement of the statutory 6-month period “immediately” is unreasonable and unworkable.  A more reasonable period is required.

65 In view of what is stated above, The PSL is of the view that the procedure contemplated in Section 12 of the Bill (whereby the stadium owner must “within” sixty days prior to an event apply for a high risk event safety certificate) is also inappropriate.  A more sensible provision - in line with the Ngoepe Commission’s recommendation quoted above - would appear to be that, once an event has been designated as a “high risk” event, it should only be permissible to hold such event at a stadium which, by the time of the event, has been certified as a stadium suitable for the holding of “high risk” events.  As referred to above, The PSL has no objection to the principle that stadiums hosting “high risk” events should have to meet appropriate safety standards, at a level higher than required for “non-high risk” events.  What seems unworkable, however, is a requirement that the stadium owner must apply well in advance of an event for an event-specific “high risk event safety certificate”  (as contemplated in Section 12.1).

Contravention of Any Provision of the Bill made a Criminal Offence

66 Section 45(1) provides:

“Any person who contravenes any provision of this Act is guilty of an offence and, on conviction, liable to a fine or to imprisonment not exceeding ten years or both such fine and such imprisonment.”

67 This is a wholly inappropriate provision.  It renders every breach of every provision of the Act a serious criminal offence.  If, for example, a controlling body fails to “ensure” that the SAPS make available the requisite number of members, the controlling body commits a serious criminal offence (Section 23.1).  If a controlling body fails to “ensure” that any relevant policy of its international controlling body is adhered to and applied, it commits a serious offence (Section 3.2(a)). If the VOC Commander fails to “ensure” the implementation and enforcement of a “proper system of vehicle access control”, he or she commits a serious offence (Section 30.1).  If an official permits a spectator to enter a stadium whilst in possession of any form of alcohol, he or she commits a serious offence (Section 31.1(i)).  

68 The PSL submits that the question of criminal responsibility for breaches of provisions of the Bill requires much more careful attention than it appears to have enjoyed.  There may indeed be certain provisions of the Bill which, if breached, should be regarded as criminal offences but it is clearly not appropriate that every breach of any provision in the Bill should be a criminal offence, punishable by up to 10 years’ imprisonment.

69 On the other hand, The PSL agrees that certain conduct, particularly the conduct of fans, requires to be made a criminal offence as contemplated in Section 45(2).  For example The PSL supports Section 45(2)(i) which makes it an offence, without authority, to enter into a restricted or barricaded area.  The PSL has not yet given serious consideration to the other offences created by Section 45(2) but it appears that at least some of these offences require more careful consideration.  For example, it is doubtful whether all “vulgar” behaviour (Section 45(2)(xii)) should constitute a criminal offence.  It is doubtful whether every “intentional breach of an event ticket condition” (Section 45(2)(iii)) should be an offence.  These and other aspects may be the subject of later submissions from The PSL.

Constitutional Issues

70 There are several constitutionally dubious provisions in the Bill.  For example, it is doubtful, in the opinion of The PSL’s legal advisors, that it is constitutional to provide (as Section 40.3 does) for the possibility of a spectator exclusion notice without making it obligatory (in those circumstances where this is possible) to afford the relevant spectator a fair hearing before any decision is made as to whether an exclusion notice should be granted.

71 Another example is the prohibition at any stadium of old South African flags and “banners or flags whose content can reasonably be considered to be vulgar, racist, sexist, discriminatory, inflammatory and/or offensive” (Section 22.1(c) read with the “table of prohibited and restricted items” in the Schedule to the Bill).  It is doubtful, in the opinion of The PSL’s legal advisors, whether this is compatible with the constitutional right to freedom of expression.  

72 A constitutional issue of considerable concern to The PSL are the search and seizure powers conferred on inspectors of the National Event Inspectorate by Section 18 of the Bill.  The PSL does not oppose the creation of the National Event Inspectorate and accepts that there may well be circumstances in which inspectors may legitimately require search and seizure powers, but the lack of legal controls on such powers in Section 18.1 is unacceptable and Constitutionally dubious.
73  In particular, it is not acceptable that the National Safety and Security Officer (a senior officer of the South African Police Service) should (without reference to a judicial officer) have unlimited powers to authorise all the steps contemplated in Section 18 of the Bill. 

Ambush Marketing

74 The Bill treats “ambush marketing” as a stadium or venue “security measure” which the controlling body, the event organiser and the stadium owner are obliged to suppress – see e.g. Section 22.1(f) and Section 39.  Provisions to suppress ambush marketing have no place in this Bill.  If further legislative measures are required to prevent “ambush marketing”, these should be contained in different legislation.

Conclusion

75 From what is stated above, The PSL respectfully submits that it is quite apparent that the Bill should not be enacted, in its present form.   Detailed consultation is required, not only with The PSL but also with all other affected parties (e.g. other controlling bodies, representatives of the entertainment industry, affected organs of State, etc.)

76 Whilst a number of the core ideas to which the Bill seeks to give effect are praiseworthy, and whilst legislation may indeed be necessary and appropriate, a great deal more thought has to be given to what safety and security measures are necessary, affordable and appropriate.  

77 If the Bill is enacted as it stands the PSL and the football clubs will simply not be able to comply with all of its requirements. It is bad enough that members of the PSL are mostly self- funded and are struggling financially to comply even with the rudimentary standards imposed by the PSL.  The Bill, as it presently stands, therefore threatens football as we have come to know it in South Africa today. This point is made not as a sign of contempt towards this very laudable initiative, but it remains the PSL’s considered view that the cost of implementing the provisions envisaged in the Bill are not only prohibitive to the PSL, but also to the relevant spheres of Government at which these events are to take place.
78 It would have been advisable for the drafters to the Bill to contemporaneously obtain a general appreciation of the costs attendant to these provisions, and also to undertake a general audit of the availability of some of the resources generously referred to in the Bill. 

79 This was done by the PSL’s mother body, SAFA, as part of its 2010 readiness exercise. It can safely be said that it came at a huge cost and even so, it is only for a few stadia and areas around where those activities will take place. One can only imagine what the total cost would be if such were to be rolled out across the length and breadth of the country as proposed in the Bill.

80 The PSL undoubtedly places a high premium on the safety of its most valued stakeholder, SPECTATORS, as without them, it will be out of the market.

81 Finally, the PSL rededicates itself to being part of the collective that shapes legal instruments which will ultimately set the statutory tone within its area of activity, hence these submissions now and at any other time in the future, if so required.
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AJ FREUND SC
Z MAJAVU (ON BEHALF OF THE PSL AS ITS PROSECUTOR AND LEGAL ADVISER)

