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1. INTRODUCTION 

The work done by Government in developing and regulating a legal gambling industry within the Republic, in the period 1994 to date, provides great inspiration for the future of gambling and its contribution to the people of South Africa from both an economical and social perspective. Over the years there have been tremendous efforts to deal with the challenges facing the gambling industry and to effectively regulate gambling within the Republic. There has been a distinct review of the previous Government’s policy, which prohibited gambling in all forms except for betting on horse racing. The National Gambling Act, 2004, (the Act), which commenced on 01 November 2004, seeks to address the regulatory demands of the industry. 

Whilst the Act contains a general prohibition on interactive gambling, it requires the Minister to table in Parliament, within two years of the effective date, a Bill for the regulation of interactive gambling. The National Gambling Board (NGB), acting in accordance with the prescripts of the Act, presented a report on the regulation of interactive gambling to the National Gambling Policy Council (NGPC) in October 2005. The report sets out a comprehensive study of the approaches adopted in no less than ten international regulatory regimes in which interactive gambling currently takes place. In addition to the study of the various international regulatory systems, which includes Australia, United Kingdom, United States of America, Isle of Man, and Gibraltar to name a few, the South African public, through advertisements in major newspapers, were afforded an opportunity to make inputs on the regulation of interactive gambling. Further, all major gaming associations in South Africa and the Chief Executive Officers of provincial gambling boards were canvassed for their views. The report also includes responses to a questionnaire forwarded to ten of the world’s largest interactive gaming operators. 

The NGPC resolved that the dti prepare a draft policy framework, which is set forth in this document, for the regulation of interactive gambling. 

Unlike the situation faced by Government in 1994, the state of gambling in general now presents itself as an industry free of the uncertainty and lack of proper regulation that once characterised it. Government has demonstrated a firm commitment to effectively regulate all forms of gambling. This document is intended to address and rationalise Government’s future regulatory position in connection with interactive gambling. 

Chapter 1 

Background to the legalised South African gambling industry

1.1 Introduction
With the emergence of the first democratic administration in 1994, and the concurrent imminent evolution of our economy, Government set out to review many of the existing policies to assess their relevance to the new South African era. The gambling industry was one of the sectors reviewed. This led to the gambling industry being extended from horseracing to include casinos, bingo and the lottery.

The Wiehahn Report on Gambling (1995), in summary, recommended that all forms of gambling in South Africa be regulated. This was a tremendous shift from the general prohibitive policy that existed at the time. Some of the principles enunciated in the Report led to the adoption of certain fundamental policy guidelines that include the following: 

· transparency, fairness, equity and integrity be incorporated in gambling policy and legislation, and that the industry shall adopt this principle in its operations, with the aim that the gambling industry in general improves its image in the public eye;

· gambling policies and legislation be developed in a manner that is consistent with addressing the needs of upliftment and economic empowerment of historically disadvantaged and underprivileged communities and persons;
· there is protection of society against the over-stimulation and the damaging effects of gambling; and
· strict control, and effective and efficient regulation, and enforcement thereof, be accepted and applied equally throughout the Republic.
At the time, interactive gambling had not been considered as part of the report, presumably because this form of gambling was largely non-existent. It is however a fast growing sector within the industry. In keeping with Government’s broad policy to regulate all forms of gambling, it must therefore be brought into the regulatory fold with due recognition of its place within the gambling industry both nationally and globally. 

The National Gambling Act, 2004 (the Act), which came into operation on 01 November 2004, gives effect to these principles but deals largely with regulation of the casino and limited payout machine (LPM) sectors of the South African gambling industry. Government recognises that the regulation of the gambling industry, which is not limited to casinos and LPM’s, is important to the South African public for economic and social considerations. 

The Department, in conjunction with the NGB, has undertaken considerable work towards addressing the regulation of interactive gambling that culminated in the “Report on the Regulation of Interactive Gambling” (October 2005).  In the compilation of the Report, invitations for public submissions were placed in major newspapers and all major gaming organisations and industry associations were requested to make input. All Chief Executive Officers of provincial gambling boards were also canvassed for submissions, and a questionnaire was administered to ten of the worlds leading online casino operators.

1.2. Broad policy on gambling
In terms of Schedule 4 of the Constitution, casinos, racing, gambling and wagering (gambling broadly), excluding lotteries and sports pools, are functional areas of concurrent national and provincial legislative competence. It is therefore desirable that the activities relating to the concurrent competence be co-coordinated. To this end it is necessary to establish certain uniform norms and standards that generally regulate the various aspects of the gambling industry within the Republic.

In general, the underlying policy considerations that gave effect to the Act were that: -

(a) gambling activities are effectively and uniformly regulated, licenced, controlled and policed;

(b) members of the public who participate in any licenced gambling activity  are protected;
(c) society and the economy are protected against the over-stimulation of the latent demand for gambling; 
(d) the licensing of gambling activities is transparent, fair and equitable; and
(e) that strict control be exercised over any person licensed to make available an opportunity in gambling, and that requirements of fitness and propriety be set out in legislation.
1.3 Socio-economic impact of legalised gambling in South Africa

The legalisation of the South African casino gambling industry, supported by effective and responsible regulation, has contributed significantly, amongst others, in terms of the revenue generated to government, the creation of employment, the development of infrastructure in the leisure and tourism sector, and the creation of safer environments, in terms of security of persons and property, for family entertainment. 

Gross gambling revenue throughout the Republic, for the financial year ending 31 March 2004, amounted to more than R8.2 billion, 2008 financial year end was R15.618 billion, whilst contributions by the industry, in terms of gambling tax for the 2004 was R737 million, and in 2008 amounted to R 1.520 billion. These figures exclude the national lottery, and relates to casinos, horseracing, limited payout machines, and bingo and sports betting.
 Statistics from the CASA
 show that the casino industry alone has contributed more than R12 billion in new investment throughout the Republic in just eight years, and in the 2002/2003 financial year, had created almost 100 000 direct and indirect jobs. 

Gambling, overall, has shown a trend of growth with respect to participation in gambling activities in that the number of people who never gamble declined from 25.6% to 20.1%.
 
According to the research report on gambling and problem gambling in South Africa (2003), prepared by the “National Centre for the Study of Gambling” (University of Cape Town) on behalf on the NRGP
, there had been no significant increase in problem gambling. This was attributed mainly to the inaccessibility to machine gambling that was brought about by the decline in the illegal casino industry. This in turn may be attributed to the responsible and effective regulatory approach adopted by Government. 

The research found no evidence to support the view that problem gambling may be defined along lines of wealth and colour. In particular, the report sets out that there was no evidence to support the position that poor people have a propensity to spend irresponsibly on gambling, nor the position that Black people are prone to be problem gamblers. The research results suggested that the levels of problem gambling in South Africa remain broadly in line with other jurisdiction where gambling activities are similarly available.

A study
 commissioned by the NGB
, found amongst others, that just more than a quarter of the population abstain from gambling, seven in every ten South Africans believe that gambling is acceptable, winnings from gambling were allocated to a variety of items ranging from luxuries to necessities and savings, and that monies expended on gambling is derived from a variety of commitments ranging from necessities to saving reserves. It was also found that expenditure on gambling was highly flexible and was likely to increase over time.

1.4 Conclusion
South Africans display a high level of acceptance for gambling, and an equally high propensity to participate therein.
 South Africa has developed and sustained a vibrant gambling sector and has positioned itself firmly among the leading gambling nations in the world. The success of the industry has been achieved in a relatively short space of time. There has been significant gain in the generation of revenues to the economy by way of taxes, employment, tourism and the like. At the same time, Government and the industry have partnered responsibly and efficiently to put in place effective measures to deal with, and curb, through the NRGP initiative, the negative social impact of problem gambling.

Chapter 2

Interactive gambling
2.1 Background
Gambling has a long history in anthropology, and over the years has firmly entrenched itself as a worldwide industry. With the passing of time and the advent of technology, it was inevitable that the traditional form of gambling (land-based / face-to-face) would evolve accordingly. Hence began the introduction and commencement of interactive (remote) gambling. 

The interactive component of the world gambling industry is predicted to grow significantly in the coming years. The sector is estimated to have grown from US$ 2.2bn annually since 2000 to about US$ 9.2bn in 2005, with predictions that it is expected to reach US$ 18bn by 2008.

Whilst land-based gambling is subject to geographical limits, interactive gambling is borderless. The definition of interactive gambling varies from jurisdiction to jurisdiction, but in short it is generally accepted to mean all forms of remote gambling taking place via the internet and /or related forms of telecommunication.   The first interactive gambling sites came on line in 1995. Whilst interactive gambling is very much in its infancy when compared to the traditional land-based gambling, over the past ten years it has grown steadily and is set for expansion.  

Currently there are mixed approaches to the regulation of interactive gambling.  The United States of America, for example, which accounts for roughly between 80 and 90% of all interactive play, has no clear law as to the legality of interactive gaming. Presently, there exists a “prohibition” policy in that US citizens are not permitted to participate in interactive gambling. The United Kingdom on the other hand has adopted a pro-regulatory approach. Interactive gambling law in the UK is a subset of broader gambling laws. 

The difference in approach to the regulatory structures stems from the varying objectives that are adopted in different jurisdictions. Interactive gambling policy objectives array across a spectrum from “defensive” (which focuses on protecting citizens, the local industry and its reputation) to “expansive” (which leans towards creating an interactive gambling industry, securing gaming revenues and enhancing local operators), and from “active” (which sets out detailed regulations and requires strict enforcement and compliance) to “passive” regulation (which may be characterised by lack of proper policy, broad regulatory framework and little or no enforcement and compliance)
.

It would not be surprising that the “expansive/passive” jurisdictions have greater success in attracting gambling traffic. Equally, it is not surprising that such approach would attract greater crime, problem gambling and other related social and economic evils. 

Given the work already done with regard to the regulation of the gambling industry in South Africa, it is not deemed necessary, for the purpose of this document, to revisit the question whether interactive gambling should be brought into the regulatory frame. The principles set out above clearly conclude that all forms of gambling must be within the regulatory framework. This document is intended to set out how Government should go about regulating interactive gambling based on certain policy principles that will be set forth in this document.

2.2 Problems associated with the interactive gambling
Except for betting on horseracing, the general prohibition on gambling within the Republic that existed prior to the introduction of the Gambling Act, 1996
, proved highly ineffective as a very strong illegal gambling network established itself within the Republic. Notwithstanding that the current National Gambling Act, 2004
, contains a general prohibition on interactive gambling, and that South Africa currently enforces a system of exchange control, it remains nearly impossible to effectively and completely prevent South Africans from participating in remote forms of gambling. This is exacerbated by the absence of a clear interactive gambling legislative framework. The gambling laws contained in various statutes are inadequate to address the needs of remote gambling as they are designed to regulate the activities of land-based operators.  It is estimated that 0,5% of the population (270 000), participate in on-line gambling notwithstanding that this activity is illegal in terms of current legislation.
 In addition, there are a number of international suppliers of interactive gambling that operate out of the Republic.

The very nature of interactive gambling gives rise to the unavoidable consequence that every home or office with access to the internet can be likened to a “casino”. While it is possible to declare interactive gambling illegal, the reality is that it is nearly impossible, and would certainly come at great cost, to police every home and citizens in respect of interactive gambling. Unlike with the moral consensus the world over with regard to child pornography, where the huge costs of policing and enforcement of regulation is justified on moral convictions, which form the backbone of such legislation, and which justify the formation of special and elite police squads that keep surveillance over and raid homes and offices, and seize computer equipment and like evidence, gambling does not enjoy the same global moral consensus. The fact that gambling in general is legalised, and that Government has, through the introduction of the National Gambling Act, 2004, undertaken to regulate all forms of gambling, re-enforces that the general popular moral conviction in respect of the acceptability of gambling, and is distinctly different from that of child pornography. 

Further, the fact that interactive gambling can be likened to a casino at home, presents a greater danger to problem gamblers as a result of the convenience and ease at which one may engage in such activity. 

An unregulated environment is a haven for crime and criminal elements, money laundering and like evils. 

The present scenario lends itself to the promotion of an industry fraught with crime and criminal elements, little or no protection of individuals who participate in remote gambling, uncontrolled exposure of children and problem gamblers, loss of revenue, laundering of money, and like evils. In general it presents a risk to Government reputation as a responsible regulator, as well as to the reputation of the gambling industry.

Whilst South Africa has made significant achievements in the creation of a responsible and reputable gambling industry (land-based), which has received due international recognition, respect and praise, the regulation of interactive gambling presents unique and complicated challenges. 

2.3 Impact areas of interactive gambling
The Report on the Regulation of Interactive Gambling, 2005, identified potential impact areas. The following have been selected as key impact areas for consideration:

· Competitiveness with global gaming jurisdictions

· Flow of funds

· Employment

· Competition with local gaming industry

· Gambling exposure/addiction of South African citizens/residents

· Exposure to money laundering and organised crime

· Cost of regulation and monitoring

2.3.1 Competitiveness with global gaming jurisdictions
The ability of a jurisdiction to compete internationally is determined largely by the regulatory structure and the existing commercial environment. 

As far as the regulatory structure is concerned, the compliance burden placed on both consumers and suppliers of interactive gambling must not be unduly excessive when compared to international counterparts. Whilst not forsaking sound regulation, there must be an attempt to balance the required regulation against the ease of offer and accessibility to interactive gambling. This would provide a greater inducement for local citizens to play on South African licensed sites as opposed to offshore sites, translating into a reduction in the loss of revenue to the South African economy. Further, the South African regulatory structure is characterised by a stable Government that has demonstrated consistency in its approach to the legalisation and regulation of the gambling industry. Further, South African regulators are recognised amongst the world’s best for their efforts in regulating the industry.

The attractiveness of the commercial environment is measured by, amongst others, a consideration of hosting facilities, fees and taxes, and restriction on repatriation of profit. 

Constraints arising from telecommunication structure would be a deterrent to interactive gambling. The ability to meet the increasing demands on bandwidth, speed and security brought about by the increase in demand for and operation of wireless technology would be an important factor in assessing the commercial viability of a jurisdiction. Bandwidth is of extreme importance to the interactive gambling industry especially hosting and managing of multi-player games, where players are not all located within a single jurisdiction. To this end the EC Act
, which provides for the promotion of convergence in broadcasting, broadcasting signal and telecommunications sectors would enhance South Africa’s attraction as a suitable commercial environment, and may develop the Republic as a hub for the rest of Africa. A competent and stable infrastructure would serve as an attraction for operators to locate severs permanently within the Republic, thereby providing South African regulators with greater control so as to effectively regulate this sector of the industry.

In considering the impact of taxation in the interactive sector, the general consensus is that it should be maintained at low levels so as to be internationally competitive. An unrealistically high tax burden may lead to South Africa being pitched out of the market in the interactive sector. However, it is equally important that taxation in the interactive sector is comparatively fair when measured against the existing land-based sector. An internationally competitive taxation regime would also encourage operators to locate servers within the Republic, and this would reverse the loss of revenue to Government that may be brought about by operators electing to locate offshore. Like consideration must be had of other operator fees such as application, licence, licensing of key personnel, and system compliance for example.

Restriction on the repatriation of profits would be an important consideration for foreign investors. A burdensome restriction on repatriation of profit would obviously have a negative effect on the attractiveness of South Africa as an investment opportunity in the interactive sector. However, South Africa has a sound and successful history with foreign investors, and in the case of interactive gambling it would require striking an appropriate balance between fair repatriation and the operators commitments to local employment, development of technology and skills, skills transfer, investment and innovation.

2.3.2 Flow of funds
Whilst the flow of funds outside the Republic is important as set out in the consideration of the competitiveness with global gaming jurisdictions, viz. encouraging participation on locally licensed sites, and the repatriation of funds, it is equally important that proper control measures for the monitoring of the flow of money are in place. This is vital in respect of player protection, proper and accurate accounting of funds, integrity and success of the industry, combating of crime and criminal elements, and for the generation of revenue to the economy. 

2.3.3 Employment
The legalisation of interactive gambling would result in both direct and indirect job creation, but the actual impact in terms of numbers is uncertain as a variety of factors come into consideration. 

In respect of direct employment by a licensee, the number of jobs may vary from, for e.g. 12 direct employees in Alderney, to 3000 employees in Antigua
, depending on the number of locally based licensees. 

Indirect employment may be generated by ancillary business requirements such as software development, maintenance of equipment and hardware, security, server hosting, advertising, marketing and the like. 

Whilst traditionally licensing authorities have mainly required that gaming servers be hosted within the licensing jurisdiction, thereby granting the operator the freedom to source other services, such as call centres, outside the licensing territory, it would be necessary to make it a condition of an operator’s licence that the ancillary services be maintained and/or sourced within the South African market, within certain pre-determined guidelines so as not to discourage investor confidence, in order to ensure that employment is generated within this sector. An operator will naturally seek to locate and/or source services within a jurisdiction that is able to provide cost effective yet quality service. Currently, call centre operations that serve international interactive markets are located within South Africa thereby creating employment whilst this form of gambling is not legalised.

The prospect of new investment in this sector does not only provide prospects of generating new employment, but also creates new opportunities for empowerment, in a global industry that is steadily growing. As set out earlier, it is expected that the interactive gambling industry would reach an annual turnover of US$ 18bn by 2008.

2.3.4 Competition with local gaming industry
It has been set out that interactive gambling is borderless by nature, and is already available to South African citizens and residents. It is estimated that 0,5% of the population (270 000), participate in on-line gambling notwithstanding that this activity is illegal in terms of current legislation.
 Therefore the licensing of this sector within the Republic will not necessarily have the effect of introducing this form of gambling to South Africans, and this in turn implying that it would not necessarily be introducing new competition to the existing land-based sector.

“In 2004, a UK based trade organisation called the Interactive Gaming, Gambling and Betting Association (“iGGBA”) issued a position statement on remote gambling and tax for the UK Treasury, Customs and Excise, wherein it was stated that “The assumption of a substitution effect between traditional based gambling offerings and remote gambling is false. Remote gambling is a unique customer experience. It is in many ways complementary to the traditional gambling premises. This is witnessed by the fact that many of the high street casinos, bingo halls and bookmakers offer remote gambling in addition to their terrestrial offerings. It is true that operators often offer better odds on betting events through remote gambling channels, but this seems to have no discerning effect on traditional betting revenues with the large brand name operators stating record profits this year from their bricks and mortar shop operations. For games such as roulette and card based games, the odds of winning are not changed between remote and traditional operators.”

The sentiments expressed by the Casino Association, as the largest shareholder in the existing legalised gambling industry, provides a clear industry perspective in consideration of this impact area, as follows: “It should not be assumed that remote forms of gambling will in the long run simply take over from land-based forms of gambling – with the result that there is no significant growth in the overall gambling market. 

The first effect of introducing remote forms of gambling may be to grow the market for land-based gambling as people learn to enjoy commercial gambling via the Internet and are thereby encouraged to sample land-based opportunities. This is what usually happens when a national lottery is introduced: expenditure on all forms of gambling tends to increase. In some circumstances a similar effect is seen when limited forms of machine gambling are introduced outside casinos and gambling at casinos grows.”

2.3.5 Gambling exposure/addiction of South African citizens/residents
According to the 2005 study on the socio-economic impact of legalised gambling in South Africa
, commissioned by the National Gambling Board, there has been a general decline in participation in gambling activities, for e.g. the number of respondents visiting casinos declined from 19,3% in 2001 to 7,1% in 2005. The study also sets out that 0,2% of the respondents currently engage in on-line gambling activities. The figure becomes clearer though when one considers that 0,5% (270 000) of the population, participate in on-line gambling. 

Those who participate in on-line gambling do so without protection, and given that it is currently an illegal gambling activity in terms of South African law, are reluctant to admit such participation. Interactive gambling is available over the internet to any person having access to the relevant electronic communication, irrespective whether such activity is licensed within the jurisdiction in which the player resides. 

From a South African perspective, the advent and improvement of technology, the ease of access thereto and use thereof, the transformation in society and the concurrent economic upliftment of previously disadvantaged people, amongst other considerations, translates into a greater number of the populace that would have access to the opportunity to participate in this sector. Accordingly it cannot be held that licensing the industry within the Republic will increase the exposure or addiction of South African citizens or residents. On the other hand, regulating the industry will provide protection and redress for players.

Further, South Africa has a well-established National Responsible Gambling Programme (NRGP), founded in June 2000. The NRGP is a public-private sector initiative. It is well funded by the industry, internationally recognised, and is among the most comprehensive in the world. The NRGP has two objectives, viz. to help prevent the development of problems associated with gambling, and to help those identified as having such problems. It seeks to achieve these objectives through research, education and rehabilitative programmes, and is well supported by both regulators and industry operators.  The National Gambling Act, 2004, also provides for the exclusion of problem gamblers. In short, South Africa already has in place a comprehensive programme to counter the development of problems associated with gambling, and to provide appropriate assistance for the small minority that may develop such problems.

2.3.6 Exposure to money laundering and organised crime

The possibility exists for disreputable operators to collude with criminal elements to participate in money laundering, however this is not unique to the on-line gambling sector. Through proper licensing criteria and effective enforcement of legislation, it is possible to ensure that this sector, as has been implemented with the existing legalised land-based sector of the gambling industry, is conducted transparently, honestly, and in compliance with the law, and is separated from crime and criminal elements.

In addition to gambling laws, South Africa has in place other measures to combat crime and criminal activities, such as the Financial Intelligence Centre Act, 2001.
 This Act provides for the establishment of a Financial Intelligence Centre and a Money Laundering Advisory Council in order to combat money laundering and related activities. It also imposes duties on institutions that may be used to launder money. 

2.3.7 Cost of regulation and monitoring
The cost of regulation and monitoring would depend on the extent of enforcement. Active enforcement (detailed laws and strict policing of compliance therewith) would come at a greater cost than passive enforcement (broad provisions or no laws at all, and concurrent limited or no policing of compliance).

Costs of probity investigations are traditionally borne by the applicant, in addition to licence and renewal fees, and additional income may be generated by way of taxation. Given that the regulation of gambling in South Africa is an area of concurrent national and provincial competence, and that there are existing regulatory structures nationally as well as provincially, it is not envisaged that the additional cost of regulating and monitoring the interactive sector of the industry would necessarily vastly increase the required budgets of existing structures.

Further, other key aspects of the industry, such as exchange control and money laundering, are functional areas of other law enforcement agencies that already exist, and here again, it is not envisaged that the regulation of the interactive sector would require the establishment of additional structures and capacity, that may necessarily be of such a value so as to be exorbitant. 

The existing regulatory models therefore allow for cost effective regulation, and any additional costs incurred may be set-off against income generated by way of fees and taxes.

2.4 Conclusion
It is nearly impossible to prevent gamblers from sourcing the activities they wish to engage in, but it is much easier that the activity a gambler engages in is properly and effectively regulated to control players and operators, and protect society and the economy.

There is thus a challenge to create a regulatory framework that is locally relevant and internationally competitive, and that provides adequately and responsibly for the regulation of interactive gambling by setting out clear definitions of relevant terms and phrases, licensing criteria, application processes, money laundering, taxation, exchange control and related compliance requirements, criteria for probity testing, protection against the over-stimulation of the latent demand for gambling, protection of problem gamblers, society and the economy, advertising, and the like.

In order to address the current unregulated and unprotected participation in the interactive gambling sector, it is thus necessary to establish a regulatory framework, based on sound policy objectives that are in line with Government’s broad policy to regulate all forms of gambling. 

Therefore, legislation must, at a minimum, enunciate principles that:

· recognise the social and economic impact of gambling;

· establish proper control and regulation;

· recognise the concurrent legislative competence between National and Provincial spheres of Government;

· provides for the protection of gamblers;

· provides for the protection of society;

· sets out proper criteria for the qualification and status of licence-holders;

· prescribes the use of high quality technology;

· entrenches transparency, honesty and integrity;

· clearly defines Government’s role and other responsible role players in the industry;

· provides for proper co-ordination and uniformity in the Republic;

· provides for the reparation of the legacy of imbalances in South Africa;

· creates a market related industry; and

· make provision for self-discipline in the industry.

Chapter 3

Policy framework for the regulation of interactive gambling

3.1 Regulatory philosophy
The interactive gambling industry is a fast growing sector. With the expansion of the industry comes the evolution in products and services that characterise this sector. To guard against legislation becoming archaic soon after promulgation, principal legislation must set out “simple, clear, broad and enduringly technology-neutral”
 laws, appropriately supplemented by more detailed secondary legislation (viz. prescribed regulation) that may be amended comparatively more speedily to keep up with changes in the industry. In other words, principal legislation must provide the broad enabling regulatory framework. Thus, legislation must be flexible so as to evolve with changes in the industry, social attitudes, as well as the prevailing commercial/economic environment. Such a regulatory approach would serve to enhance South Africa as a suitable commercial environment.

3.2 Regulatory objective 
The regulatory objective is to create and establish an interactive gambling industry:

· characterised by sound and consistent regulation that is recognised amongst the best in the world; 

· that provides an enabling environment for the establishment and development of this sector whilst recognising the potential negative socio-economic impact of gambling and providing for measures to guard against it; 

· that provides for clear and transparent licensing processes; 

· that provides for the protection of players and effective control over those licensed to make interactive gambling activities available for play; and 

· that provides opportunities for the creation of employment, and financial and skills empowerment of previously disadvantaged persons.

3.3 Regulatory approach
Interactive gambling is by nature without borders and is therefore an activity that has a national impact as opposed to an exclusive provincial impact. Accordingly, the sound approach to the regulation of this sector is that it is legislated nationally as opposed to a multitude of fragmented provincial approaches. It is however, recognised that casinos, gambling, racing and wagering, in general, are areas of concurrent national and provincial legislative competence, and there would accordingly be an appropriate balance of powers relating to licensing, monitoring and investigating compliance, between national and provincial authorities. In particular, provincial authorities in which gaming servers may elect to locate, would be mandated, through national legislation, to control, licence, and police interactive gambling, whilst the national authority would retain general oversight and administration of this sector.

3.4 Regulatory structure
It is important to the international image and reputation of the South African Government that the control and regulation of gambling within the Republic is sound, and is characterised by the adoption of international best practises and co-operative governance in respect of the concurrent legislative competence over the industry. Effective and competent policing and enforcement must complement the principle of strict control.

To this end, the regulatory structure within the Republic must operate at peak levels of competence, and the funding and operation of interactive gambling must be free of crime and criminal elements. It is also important that Government, except for creating and enforcing the enabling regulatory framework, holds no interest or investment in any of the licensed operations, and that must apply equally to those entrusted with the control and regulation of this industry. This is vital in terms of the requirements of transparency, honesty and integrity of the industry.

The National Gambling Act, 2004, provides for the establishment of the National Gambling Policy Council (NGPC) and the National Gambling Board (NGB). 

The NGPC is the forum in which national and provincial governments consult on, amongst other things, the determination and establishment of national gambling policy and gambling laws, including the promotion of uniform national and provincial laws, norms and standard.

The National Gambling Board exercises powers and duties that include monitoring and investigation, evaluating the issuing of national licences by provincial authorities, monitoring socio-economic patterns of gambling activity within the Republic, establishing and maintaining the national register of excluded persons, maintaining a general co-operative relationship with provincial authorities, and making recommendations to the NGPC. 

In the interest of regulatory certainty and consistency, these structures must remain and continue to exercise national oversight in respect of interactive gambling that is a subset of broader gambling regulation.

Legislation provides for a clear definition of the legislative authority and, licensing and enforcement powers between the National and Provincial spheres of Government. Given that casinos, gambling, racing and wagering, in general, are areas of concurrent national and provincial legislative competence, there would, in the interest of co-operative government, be a balance of regulatory powers between national and provincial authorities. 

Broadly, provincial authorities will be empowered to:

· enforce and ensure compliance with legislative prescripts as delegated by NGB;

· make recommendations to the NGB in respect of approval, renewal, suspension and/or revocation of employee licences;

· combat unlawful activities;

· provide the NGB with all required statistical data, information, and reports necessary for effective monitoring of this sector; and

· maintain a co-operative government relationship with the NGB.

The NGB will be empowered, broadly, to:

· receive, consider and approve applications for licenses to operate within the interactive gambling; 
· monitor, investigate and inspect licensed operations;
· conduct probity investigations;

· approve internal control systems of licensees, which shall include accounting systems, administrative systems, computer software and hardware, procedures for maintaining integrity of data, and procedures for player protection and identity verification; 

· conduct compliance monitoring, investigations and inspections of licensees by provincial authorities;

· evaluate compliance monitoring, investigations and inspections of licensees by provincial authorities;

· conduct oversight evaluations of provincial authorities, within the ambit of pre-determined guidelines, so as to ensure that national legislation is applied correctly, effectively, uniformly and consistently throughout the Republic;

· assist provincial authorities to combat illegal activities;

· investigate complaints and resolve disputes;

· collate and make available statistical data, information and reports necessary for the effective monitoring and operation of this sector;

· conduct and commission relevant research so as to ensure the effective regulation of this sector;

· maintain relationships with provincial authorities in the interest of co-operative government;

· carryout any task assigned to it by the NGPC; and

· perform any other function that may be expedient for the effective regulation of this sector.

· collect fees and taxes;

3.5 Licensing
3.5.1 Types of licences
The types of licences that will be awarded shall be as follows:

· operator;

· key personnel;

· agents;

· software providers; and

· any other category or activity that the Minister may deem expedient to prescribe for the effective regulation of this sector of the industry.

3.5.2 Licensing criteria
In order to ensure the integrity and success of this sector, there shall be licensing criteria for all operators, key personnel, agents and software providers.

Criteria for disqualification is set in terms of Section 50 of 2004 Act and prevents the following persons from holding a license or any interest therein:

· persons under the age of 18 years;

· persons found not to be fit and proper for such activity;

· a public servant or a political office bearer; and

· persons convicted of an offence the elements of which include any measure of dishonesty, or which are deemed to be inconsistent with the regulatory objective.

Consistent with existing disqualification criteria set out in the National Gambling Act, 2004, legislation provides for a comprehensive list of disqualifications unique and appropriate to each of the categories of operator, key personnel, agents and software providers in the interactive sector.

In respect of non-employment licences, the qualifying criteria shall, at a minimum, also take into account by Provinces :

· the applicant’s commitment to black economic empowerment;

· commitments towards combating problem gambling; 

· socio-economic commitments to local communities and economies; 

· existing interest and investment in the gambling industry; and 

· the effect on competition and market power.

3.5.3 Application process
The application process shall be transparent, and allow for public participation. There shall be equal opportunity for all to apply for licences as well as to participate in the process. Legislation sets out a clear application process characterised by transparency, honesty and integrity, which shall be strictly enforced and adhered to.

At a minimum, legislation provides for:

· duties and responsibilities of the licensing authority;

· obligations and responsibilities of the applicant;

· time frames for processing; 

· probity investigations; and

· review mechanisms for applications declined.

3.5.4 Probity investigations
The conducting of probity checks on prospective licensees is currently successfully regulated in existing legislation. Prospective licensees in the interactive gambling sector would likewise undergo probity checks to establish whether such persons and/or entities are fit and proper to be awarded licences in terms of South African legislation, and would be required to co-operate fully and transparently with the licensing authority, and supply all necessary information in this regard.

The NGB will conduct probity checks in conjunction with other relevant government bodies, such as the Financial Intelligence Centre, the National Director of Prosecutions, the South African Police Service, the National Intelligence Agency, and Interpol, as well as with any foreign regulatory authority, and any other body that the licensing authority may deem necessary for this purpose.

3.5.5 Conditions of licence
The NGB will set out the conditions to be attached to the licence, and shall, at a minimum, identify the licensee as well as the nature of activity such licensee is entitled to engage in.

In addition, but not limited to, the licence shall set out:

· the type of licence awarded;

· the duration of such licence;

· nature and specifications of operator internal control systems;

· compliance directions;

· audit requirements and approval of auditors;

· financial accounting;

· maintaining of records and reporting requirements;

· monitoring of activities;

· technical compliance and game testing; and

· any other condition that may reasonably be attached in order to give effect to the regulatory objective and/or for the effective regulation of this sector
· Empowerment in terms of BEE and Historically Disadvantaged Individuals

· Contribution to Social Responsibility and Infrastructure.

3.6 Player protection
The principle that players must be treated fairly, have appropriate recourse and redress, be well informed of game rules, and be informed about and protected from problem gambling is to be entrenched in legislation. South Africa has a well-established and recognised National Responsible Gambling Programme that shall form an integral part of the regulation of the interactive gambling sector of the industry.

Whilst it is acknowledged that gambling as an industry generates employment and income, contributes to economic growth, acts as a tourist attraction, and is a source of taxation and revenue, it is equally acknowledged that grave social and economic consequences exist for the irresponsible gambler and regulator. The goal is to provide South Africans with an opportunity to engage in interactive gambling responsibly, legally and safely.

For these considerations, legislation must make provision for, but not limited to:

· commitments to the National Responsible Gambling Programme for the treatment and prevention of problem gambling and gamblers; 

· the protection of society against the over-stimulation of the latent demand for gambling and the resultant damaging effects of excessive gambling on work ethics and family responsibility;

· the rights and responsibilities of the licensee and player in respect of responsible gambling, including self-discipline; 

· the recognition and enforceability of gambling and gambling related debts and disputes; 

· strict control over advertising and publicity which shall, at a minimum, ensure that minors are not targeted as a market, and that the probabilities of winning are not falsely attractive, and, in addition should require the establishment of “in-house” venues that provide the opportunity for gamblers to obtain information on the various types of contingencies, games and / or wagers available for play; and

· education and awareness responsibilities on regulators to warn players about the dangers associated with participating in interactive gambling on unlicensed sites, and of the measures of protection and redress that are available and may be exercised in respect of licensed interactive gambling activity.

3.7 Empowerment
Historically, ownership, control and true participation and benefit in the gambling industry were the sole preserve of a small minority, and in the main to the complete exclusion of people of colour. Whilst in the recent past the industry, and other entities associated therewith (suppliers, vendors, etc.) have made efforts to correct imbalances, this has been criticised for being insufficient.

Government has committed itself to the upliftment of persons and communities previously disadvantaged. The Minister of Trade and Industry, as Chairperson of the National Gambling Policy Council, has on numerous occasions set out that it is the responsibility of Government to take the lead in Black Economic Empowerment (BEE) and give meaningful effect thereto in all regulated industries.

· The NGPC has adopted that Gambling Industry will by 2015 be aligned to level 2 of Codes of Good Practice for BEE compliance.  IG will be subjected to the same prescripts.   
3.8 Taxation
Tax will be determined in consultation with The National Treasury in terms of the Money Bill.  

Research has shown that the one of the most important considerations in deciding where to locate operations was the cost of operations, and in particular, the rate of gambling and corporate taxes. Internationally, tax rates for remote gambling are very low, and jurisdictions with unrealistically high levels of total tax burden will find themselves struggling to compete, and may even be priced out of the market completely. However, it is also important to consider the current tax burden of existing operators and to this end establish the most equitable balance between the different forms of gambling. It would be unfair to impose a high cost of tax on land-based operators whilst unjustifiably imposing a comparatively very low cost of tax on interactive operators.

The objective is thus to adopt an approach that promotes a well regulated and competitive gambling sector that would attract and encourage investment, promote healthy competition, and create a sustainable and profitable market.

The tax burden on the interactive sector shall be prescribed from time to time based on sound study of the prevailing market conditions and international approaches in jurisdictions recognised as responsible and effective regulators of this sector. 

3.9 Offences and penalties

In the interest of sound and transparent regulation, legislation sets out a detailed list of offences and the applicable penalties that may be faced in respect of any transgression thereof. 

In addition, in order to effectively regulate the industry at the pace at which it evolves, there shall also an administrative penalty and imprisonment by judicial systems assisted by the National Gambling Board.  
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