ANNUAL CONSTITUTIONAL REVIEW REPORT 2006 COMMITTEE: JOINT CONSTITUTIONAL REVIEW CHAIRPERSON: DR E A SCHOEMAN

Section 45(1) (c) of the Constitution provides that the Joint Constitutional Review Committee (the Committee) must review the Constitution at least once annually.
In giving effect to section 45(1) (c), the Committee placed several adverts in the media on 1 May 2006 which invited members of the public to make submissions that propose amendments to the Constitution. This year the Committee specifically encouraged the public to make submissions on the equality clause and on Chapter 9 State Institutions Supporting Constitutional Democracy.
In total, 11 submissions were received from the public.
The Committee also received a submission from the National Assembly Rules Committee as well as the Free State Legislature.
The Committee requested the Parliamentary Legal Services Office to consider the various submissions that proposed amendments to the Constitution in the light of current constitutional jurisprudence.
Hereunder are brief summaries of the submissions received and the Committee's views and recommendations thereon.
A: REFERRAL FROM THE NATIONAL ASSEMBLY RULES COMMITTEE​THE LEADER OF THE OPPOSITION AS CONTAINED IN 57(2)(0) OF THE CONSTITUTION

The National Assembly Rules Committee requested the Committee to consider the appropriateness of "the recognition of the leader of the largest opposition party in the Assembly as the Leader of the Opposition" as contained in section 57(2) (d) of the Constitution.

Recommendation
The committee deliberated this matter extensively and has communicated its decision to the National Assembly Rules Committee for further consideration.
B: REFERRAL FROM THE FREE STATE LEGISLATURE - SECTION 105(2) OF THE CONSTITUTION RELATING TO THE NUMBER OF SEATS IN A PROVINCIAL LEGISLATURE
The Free State Legislature submitted that section 105(2) of the Constitution be amended so as to increase the size of the respective legislatures to inter alia allow them to conduct more efficient oversight and ensure public participation.
Recommendation
The Committee has written to all provincial legislatures inviting them to a meeting to be convened in the first term of 2007 to hear their views on the matter.
C: SUBMISSIONS FROM MEMBERS OF THE PUBLIC
1: SUBMISSIONS ON THE EQUALITY SECTION
1.1 Section 9(2)

It was submitted that whereas section 9(2) of the Constitution provides that equality requires that legislative and other measures must be taken to protect or advance persons or categories of persons disadvantaged by unfair discrimination, there are still inequalities in the provision of educational services between the Provinces as equality in education has not been progressively and equally achieved across all provinces.

The Committee was of the view that the petitioner did not propose an amendment to the Constitution but was instead of the view that there was an infringement of the right to education (as contained in section 29) read together with the right to equality and as such the remedy in this instance is judicial rather than a constitutional amendment.
Recommendation

The Committee was of the view that the petitioner did not propose an amendment to the Constitution.
1.2 Section 9(4)

It was submitted that section 9(4) of the Constitution be amended whereas section 9(4) stipulates that no person may unfairly discriminate directly or indirectly against anyone and that national legislation must be enacted to prevent or prohibit unfair discrimination, "it does not create an obligation on provinces to enact legislation that prevents or prohibits unfair discrimination".
The Committee noted that in terms of item 23( 1) of Schedule 6 to the Constitution, the national legislation envisaged in section 9(4) had to be enacted within 3 years of the date on which the final Constitution took effect and that Parliament, in accordance with section 9(4) has already enacted the Prevention of Unfair Discrimination Act of 2000 (PEPUDA).
Furthermore, the Committee was also of the view that the legislation referred to in section 9(4) is an area of exclusive national legislative competence as it is not listed in Schedule 4 to the Constitution as an area of concurrent national and provincial legislative competence, nor is it an area of exclusive provincial legislative competence in terms of Schedule 5.
Recommendation

The Committee does not recommend that section 9(4) of the Constitution be amended as the legislation envisaged in section 9(4) has already been enacted and its scope falls within an area of exclusive national legislative competence.
1.3 Section 9

It was submitted that section 9 of the Constitution be amended as "it is unfair to declare some fonns of discrimination as fair".
The Committee noted that the Constitution was based on the achievement of substantive equality and noted that cases such as Brink v Kitshoff NO 1996(6) BCLR 752 (CC), emphasized that given the past patterns of discrimination, the Constitution prescribes that remedial action must be taken to achieve substantive equality.
Recommendation

The Committee does not recommend that section 9 of the Constitution be amended so as remove provisions which allowed for "fair discrimination" as to do so would prevent any remedial or restitutionary measures to be taken to address past patterns of discrimination.
1.4 Section 214(2)

It was submitted that section 214(2) of the Constitution be amended and linked to the equality section to ensure that that the determination of each province's equitable share of the budget must be linked to the equality provision to prevent unequal service delivery in the provinces.
The Committee noted that section 214 of the Constitution stipulates that an Act of Parliament must provide for the equitable division of revenue raised nationally among the national, provincial and local spheres of government, the determination of each province's equitable share of the provincial share of that revenue, and any other allocations to provinces, local government or municipalities from the national government's share of that revenue, and any conditions on which those allocations may be made.

The Committee was of the view that the Constitution currently sketches the broad outlines of the complex intergovernmental fiscal system which the three distinct but inter-related spheres of government must adhere to. At the same time the Constitution also contains an extensive Bill of Rights which includes social and economic rights and in terms of which the intergovernmental fiscal system must ensure cooperative service delivery. Furthermore, the Constitution is founded on human dignity, the achievement of equality and the advancement of human rights and freedoms and the state must respect, protect promote and fulfill the rights in the Bill of Rights (section 1(a) and section 7). Thus notwithstanding that an order of court will have fiscal or intergovernmental implications, where rights contained in the Bill of Rights are infringed, the Committee noted that the Constitution permits a court to order an appropriate remedy.
Recommendation
The Committee does not recommend the amendment of section 214(2) as such an amendment is superfluous.
1.5 Section 100

It was submitted that in the light of the unequal provision of services between the provinces, that section 100( 1) of the Constitution be amended to ensure that where a province cannot or does not fulfill an executive obligation in terms of the Constitution or legislation, the national executive must intervene to ensure equality.

The Committee noted that the proposed amendment would impact upon the current system of co-operative government as provided for in terms of Chapter 3 of the Constitution which recognises that government is constituted as national, provincial and local spheres that that such spheres are distinctive, interdependent and interrelated. The Committee was of the view that section 100 is an exceptional measure and that the right to intervene is inter alia subject to the provisions of 41(1)(e), (f) and (g) which require all levels of government to respect the constitutional status, institutions, powers and functions of government in the other spheres, not assume any power or function except those conferred on them in terms of the Constitution and to exercise their powers and functions in a manner that does not encroach on the geographical, functional or institutional integrity of government in another sphere.
Recommendation

The Committee does not support the proposed amendment to section 100(1) as it would significantly alter the system of co-portative government and the independence of provincial spheres of government as it currently exists.

1.6 Schedule 4 of the Constitution

It was submitted that Schedule 4 to the Constitution "be amended so as to provide a legal space for intervention by national departments with clear warnings to provinces on areas where their competence may be "temporarily revoked" so as to ensure equality in the provinces.
The Committee noted that Schedule 4 lists areas of concurrent national and provincial legislative authority and does not pertain to interventions. Furthermore, as section 100 already provides for interventions, such an amendment will be superfluous.
Recommendation

The Committee does not support the proposed amendment to Schedule 4 to the Constitution as section 100 already provides for interventions.
2. SUBMISSIONS ON CHAPTER 9: STATE INSTITUTIONS SUPPORTING CONSTITUTIONAL DEMOCRACY (CHAPTER 9 INSTITUTIONS)
2.1 GENERAL SUBMISSIONS ON CHAPTER 9 INSTITUTIONS
2.1.1 Submission on the number of commissioners appointed to Chapter 9 Institutions
It was submitted that the Constitution be amended as there are too many Commissioners appointed to each of the Chapter 9 Commissions.
The Committee noted that the Constitution does not specify the number of Commissioners that must be appointed to each Commission as the composition of each Commission is governed by the relevant national legislation.
Recommendation

The Committee does not recommend that the Constitution be amended so as to limit the number of commissioners appointed to each commission as these numbers are already defined in national legislation.
The Committee was of the view that the submission be sent to the ad hoc Committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.

Furthermore as the matter pertained to national legislation the Committee was also of the view that the submission be referred to the Portfolio Committee on Justice and Constitutional Development.

2.1.2 Submission on the qualification and performance of Commissioners
It was submitted that the Constitution be amended to define the requirements and qualifications of Commissioners and yardsticks with which to measure their performance.
The Committee noted that section 193 of the Constitution currently requires that the Public Protector, the Auditor-General and the members of any Commission established in terms of Chapter 9 must inter alia be "fit and proper persons to hold the particular office" and must comply with any other requirements prescribed by national legislation. Furthermore, section 194 provides that Commissioners may only be removed from office on the grounds of misconduct, incompetence or incapacity, on a finding to that effect by committee of the National Assembly and the adoption of an Assembly resolution calling for that person's removal. The Committee noted that these measures were designed to protect the independence of commissioners and the Chapter 9 Institutions.
Recommendation

The Committee does not recommend that the Constitution be amended as it currently defines the requirements and qualifications of Commissioners as well as the grounds for their removal should they not perform their functions.
The Committee was also of the view that the submission be sent to the ad hoc Committee on the Review of State Institutions Supporting Constitutional Democracy to consider.
2.1.3 Merging Chapter 9 Institutions under a national government department to make them more accountable
It was submitted the Constitution be amended to make Chapter 9 Institutions more accountable by merging them and placing them under a national government department.
The Committee noted that section 181 (1) and (2) of the Constitution provides that the institutions listed in Chapter 9 of the Constitution "strengthen constitutional democracy" and that these institutions "are independent, and subject only to the Constitution and the law, and they must be impartial and exercise their powers and perform their functions without fear, favour or prejudice". Furthermore while section 181 (3) provides that other organs of state, through legislative and other measures, must assist and protect these institutions to ensure the independence, impartiality, dignity and effectiveness of these institutions, section 181(4) provides that no person or organ of state may interfere with the functioning of these institutions.
The Committee was of the view that the independence of Chapter 9 were essential so that they could fulfill their roles as Institutions Supporting Constitutional Democracy.

Recommendation

The Committee does not recommend that the Constitution be amended so as to place Chapter 9 Institutions under the control of a government department as this would significantly diminish their independence, impartiality and effectiveness as currently provided for in the Constitution.
The Committee was of the view that the submission be sent to the ad hoc Committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.
2.1.4 Section 193(4) - selection of Commissioners and members of Chapter 9 Institutions

It was submitted that section 193 of the Constitution be amended to provide that instead of Parliament short-listing, interviewing and nominating members of Chapter 9 Institutions, that an external panel or independent committee similar to the Judicial Services Commission be constituted to deal with the selection of all members.
The Committee noted that currently the appointment provisions in section 193 gives effect to section 181 (2) which provides that the Chapter 9 Institutions are independent, subject only to the Constitution and the law, and "must be impartial, and must exercise their powers and perform their functions without fear, favour or prejudice". The Committee was also of the view that it was a matter of policy whether members are appointed by an external panel or independent committee similar to the Judicial Services Commission or in terms of section 193, provided that they are appointed in a manner consistent with section 181.
Recommendations:

The Committee decided to refer the above submission to the ad hoc Committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.
2.1.5 Chapter 9 Institutions need to be more accessible to the public, especially the uneducated and the poor

It was submitted that the Constitution be amended to ensure that Chapter 9 Institutions are more accessible to the public, especially the uneducated and the poor.
The Committee noted that whereas section 182(4) of the Constitution provides that the Public Protector "must be accessible to all persons and communities there are no specific provisions that require other Chapter 9 Institutions to be accessible to the public, especially those sectors that remain marginalized.

Recommendation

The Committee was of the view that while there was merit in the submission, it could be more comprehensively dealt with by the ad hoc committee on the Review of State Institutions Supporting Constitutional Democracy.
2.1.6 Members of Chapter 9 Institutions be appointed purely on merit

It was submitted that irrespective of any other criterion, that members of Chapter 9 Institutions must be appointed "purely on the basis of merit".
The Committee noted that section 193 of the Constitution stipulates that the Public Protector, the Auditor-General and the members of any Commission established in terms of Chapter 9 must inter alia be "fit and proper persons to hold the particular office" and must comply with any other additional requirements prescribed by national legislation. In addition, section 193(3) provides that the Auditor-General must have specialized knowledge of, or experience in auditing, state finances and public administration.

The Committee also noted that section 193(2) also requires that the members of Chapter 9 Commissions must broadly reflect the race and gender composition of South Africa. The Committee was of the view that while it is a matter of policy whether or not to amend the above provision, it was necessary that the Commissions broadly reflect the race and gender composition of South Africa as this is essential to ensure that they have legitimacy in the community at large.
Recommendation

The Committee does not recommend that the Constitution be amended in the manner suggested as it is of the view that the Constitution and national legislation adequately provided for the appointment of appropriately skilled and suitable commissioners.
2.1.7 Measures to ensure the impartiality of Chapter 9 Institutions need to be included in the Constitution
It was submitted that the Constitution be amended so as to provide for the impartiality of Chapter 9 Institutions.
The Committee noted that section 181 (1) and (2) of the Constitution provides that the institutions listed in Chapter 9 of the Constitution "strengthen constitutional democracy" and that these institutions "are independent. and subject only to the Constitution and the law, and they must be impartial and exercise their powers and perform their functions without fear, favour or prejudice", Furthermore that the independence of these institutions are additionally strengthened and protected by section 181(3), which provides that other organs of state, through legislative and other measures, must assist and protect these institutions to ensure the independence, impartiality, dignity and effectiveness of these institutions. Furthermore section 181(4) provides that no person or organ of state may interfere with the functioning of these institutions.
Recommendation

The Committee does not support the proposed amendment as it was of the view that the Constitution adequately provides for the impartiality of the Chapter 9 Institutions. 
2.1.8 The public needs to be informed on an ongoing basis about Chapter 9 Institutions, their functions and how to contact them
It was submitted that the Constitution be amended to stipulate that "the public needs to be informed on an ongoing basis about Chapter 9 Institutions, their functions and how to contact them".
The Committee was of the view that such detail is usually not included in the Constitution itself, but rather in legislation or policy documents.
Recommendation
The Committee did not support the proposed amendment as it was of the view that such detail should not be included in the Constitution.
The Committee recommended that the matter be referred to the ad hoc committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.
2.2 SPECIFIC RECOMMENDATIONS ON CHAPTER 9 INSTITUTIONS
2.2.1 SUBMISSIONS ON THE COMMISSION ON GENDER EQUALITY
2.2.1.1 Section 187(2) - empowering the Commission on Gender Equality to ensure appropriate redress where gender discrimination occurred
It was submitted that section 187(2) of the Constitution be amended to empower the Commission on Gender Equality (CGE) to take steps to secure appropriate redress in cases of gender discrimination in a similar manner that section 184(2)(b) empowers the South African Human Rights Commission (SAHRC) to take steps to secure appropriate redress where human rights have been violated.
The Committee noted that any unfair discrimination on the basis of gender would also constitute a human rights violation and as such the SAHRC would have the requisite jurisdiction to seek appropriate redress on behalf of a complainant.
Recommendation

The Committee does not recommend that the Constitution be amended to provide that the (CGE) with the power to take steps to secure appropriate redress in cases of gender discrimination as the SAHRC already has the power to take such steps where human rights have been violated.
2.2.2 SUBMISSIONS ON THE PUBLIC PROTECTOR
2.2.2.1 Section 182 to be amended to aUow the Public Protector to investigate violations in the private sector
It was submitted that section 182 of the Constitution be amended so as to enable the Public Protector to investigate "people and violations committed in the private sector". The Committee noted that the Public Protector is by definition a high level official whose function is to strengthen and support constitutional democracy and not to adjudicate or investigate violations of the rights of the general public in all matters. 
Recommendation

The Committee does not recommend that the Constitution be amended to expand the functions of the Public Protector to generally investigate violations committed in the private sector.
2.2.2.2 Term of office of the Public Protector be reduced to five years
It was submitted that the term of the Public Protector be reduced from seven years to five years to reduce the possibility of the abuse of power by the Public Protector
The Committee noted that that in Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996 (0) BCLR 1253 (CC). the Constitutional Court did not regard the seven year term of the Public Protector as problematic. Furthermore the Committee was of the view that given that the Public Protector only served 1 term it did not regard the seven year term as problematic
Recommendation

The Committee does not recommend that the Constitution be amended to reduce the term of the Public Protector to five years as the seven year term is reasonable.
2.2.2.3 The Public Protector be empowered to review court decisions
It was submitted that the powers of the Public Protector be extended to enable the Public Protector to review court decisions
The Committee noted that section 182(3) stipulates that the Public Protector may not investigate court decisions and that this provision was consistent with section 165 of the Constitution which vests the judicial authority of the Republic in the courts and provides that the courts are independent, subject only to the Constitution and the law, which they must apply impartially without fear, favour or prejudice. Furthermore, the

Committee also noted that section 165(3) stipulates that no person or organ of state may interfere with the functioning of the courts.
Recommendation

The Committee does not recommend that the Constitution be amended to enable the Public Protector to review decisions of the courts as this would conflict with section 165 and it would have a major impact on the impartiality of the courts and the separation of powers implied in our Constitution.
2.2.2.4 The Public Protector must report to Parliament regularly and make recommendations
It was submitted that the Constitution be amended so as to provide that the Public Protector "report to Parliament regularly and make recommendations" on his or her findings.
The Committee noted that section 182(5) provides that all Chapter 9 Institutions are accountable to the National Assembly and must report on their activities and the performance of their functions to the Assembly at least once a year. Section 182 also provides that the Public Protector has the power to investigate any conduct in state affairs that is alleged or suspected to be improper or to result in any impropriety or prejudice, to report on that conduct and to take appropriate remedial action.
The Committee was of the view that while the Constitution does not specify the remedial action that must be taken, section 6(4)(c) of the Public Protector Act inter alia provides that at a time prior to, during or after an investigation, if the Public Protector is of the opinion that the facts disclose the commission of an offence by any person, he or she may bring the matter to the notice of the authority charged with prosecutions. Furthermore he or she may make an appropriate recommendation regarding the redress of the prejudice resulting therefrom or make any other appropriate recommendation he or she deems expedient to the affected public body or authority.
Recommendation

The Committee does not support the proposed amendment to the Constitution as it is of the view that the suggested amendment will not confer any additional benefits or protection nor will it enhance the functioning of the Public Protector.
2.2.2.6 The Public Protector must devise mechanisms to shorten legal processes
It was submitted that the Constitution be amended so as to ensure that the Public Protector "must devise mechanisms to shorten legal processes".

The Committee noted that while section 182(3) does not permit the Public Protector to investigate court decisions, the Public Protector may investigate complaints relating to delays in judicial decision-making.

Recommendation
The Committee does not support the proposed amendment to the Constitution as it was of the view that the role of the Public Protector is to investigate conduct in state affairs or in the public administration in any sphere of government that is alleged or suspected to be improper to result in any impropriety or prejudice and not to regulate judicial processes.
2.2.3 SUBMISSIONS ON THE SOUTH AFRICAN HUMAN RIGHTS


COMMISSION (SABRC)
2.2.3.1 Expanding the powers of the SABRC to enter any institution and peruse aU documents in so far as human rights are concerned
It was submitted that the SAHRC be empowered to enter any institution to peruse all documents, including the policies of the institution in so far as human rights are concerned.
The Committee noted that section 184(2) of the Constitution currently provides that the Commission has the powers, as regulated by national legislation, necessary to perform its functions, including the power to investigate and report on the observance of human rights, take steps to secure appropriate redress where human rights have been violated and to educate the public on human rights issues.
Recommendation

The Committee does not support the proposed amendment of the Constitution as national legislation already empowers the SAHRC and as such there was no need to amend the Constitution in the manner suggested.

The Committee was however also of the view that the matter be referred to the Portfolio Committee on Justice and Constitutional Development and the ad hoc Committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.

2.2.3.2 The SABRC must report regularly to Parliament with regard to progress in providing basic services such as health, housing, water and sanitation
It was submitted that the Constitution be amended so as to require the SAHRC to report regularly to Parliament with regard to progress in providing basic services such as health, housing, water and sanitation.
The Committee noted that section 184(3) currently provides that each year the SAHRC must require relevant organs of state to provide it with information on the measures they have taken towards the realization of the rights in the Bill of Rights concerning housing, health care, food, water, social security, education and the environment. In addition, section 181(5) stipulates that the SAHRC is accountable to the National Assembly and must report on their activities and the performance of their functions to the Assembly at least once a year.
Recommendation
The Committee was of the view whether or not the SAHRC be required to report to Parliament on the measures taken in respect of housing and sanitation as a matter of policy.

The Committee recommends that the matter be referred to the ad hoc committee on the Review of State Institutions Supporting Constitutional Democracy.
2.2.3.3 The SAHRC to promote respect for all peoples regardless of their religious conviction or their lack thereof
It was submitted that the Constitution be amended to require the SAHRC to promote respect for all peoples regardless of their religious conviction or their lack thereof.
The Committee noted that section 184(1) of the Constitution, inter alia, stipulates that the SAHRC must promote respect for human rights and a culture of human rights as well as promote the protection, development and attainment of human rights. The Committee was of the view that this would include the promotion of the rights contained in section 15(1) which provides that everyone has the right to freedom of conscience, religion, thought, belief and opinion.
Recommendation

The Committee does not support the proposed amendment to the Constitution as it is of the view that the Constitution already provides that the SAHRC must promote the rights contained in the Bill of Rights and that there is thus no need to specifically promote the rights contained in section 15.

2.2.3.4 Prisoners should loose their right to vote
It was submitted that the Constitution be amended to provide that the SAHRC must ensure that prisoners must loose their right to vote.
The Committee was of the view that the rights of prisoners to vote are unrelated to the functioning of the SAHRC except in so far as a prisoner who is not allowed to vote may lodge a complaint with the SAHRC.

The Committee noted that the issue of prisoners' rights to vote was before the Constitutional Court in August and Another v Electoral Commission and Others 1999 (3) SA 1 (CC). and Minister of Home Affairs v NICRO and Others 2004 (5) BCLR 445 (CC). In the latter case it was noted that given the history of disenfranchisement in South African, the right to vote occupies a special place in our democracy and that any limitation of this right must be supported by clear and convincing reasons. The court indicated that if the Government sought to disfranchise a group of its citizens, it must place sufficient information before the court demonstrating what purpose the disenfranchisement is intended to serve.
Recommendation
The Committee does not support the proposed amendment to the Constitution as the petitioners did not demonstrate or motivate why they are of the view that prisoners may not vote. The Committee also noted that such a view conflicts with the current jurisprudence of the Constitutional Court on prisoners' right to vote.
2.2.3.5 The SAHRC to hold a referendum on the death penalty
It was submitted that the SAHRC should hold a referendum on whether the death penalty should be reinstated.
The Committee was of the view the submission did not propose an amendment to the Constitution. Furthermore it noted that neither the Constitution nor legislation empowers the SAHRC to hold such a referendum.
The Committee noted the judgment of the Constitutional Court in S v Makwanvane and Another 1995 (3) SA 391 (CC). in which it was held that the death penalty was unconstitutional as it inter alia violated the fundamental right not to be subject to cruel, inhuman or degrading form of punishment, the right to dignity and the right to life as protected in the Bill of Rights. The Committee also agreed with the view of the Court in

Respect of public opinion on the death penalty in terms of which the Court held that "[i]f public opinion were to be decisive there would be no need for constitutional adjudication. The protection of rights could then be left to Parliament, which has a mandate from the public, and is answerable to the public for the way its mandate is exercised, but this would be a return to parliamentary sovereignty, and a retreat from the new legal order established by the 1993 Constitution. By the same token the issue of the constitutionality of capital punishment cannot be referred to a referendum, in which a majority view would prevail over the wishes of any minority. The very reason for establishing the new legal order, and for vesting the power of judicial review of all legislation in the courts, was to protect the rights of minorities and others who cannot protect their rights adequately through the democratic process. Those who are entitled to claim this protection include the social outcasts and marginalized people of our society. It is only if there is a willingness to protect the worst and the weakest amongst us, that all of us can be secure that our own rights will be protected" (paragraph 88).
The Committee also noted that the reinstatement of the death penalty would conflict with South Africa's international law obligations as Parliament ratified the Second Optional Protocol to the International Covenant on Civil and Political Rights which inter alia provides that no one within the its jurisdiction shall be executed and that the state is obliged to take all necessary measures to abolish the death penalty.

Recommendation
The Committee does not support the proposal as the Court in Makwanvane held that the death penalty was, inter alia, a violation of the right not to be subjected to cruel, inhuman or degrading forms of punishment the freedom, the right to dignity and the right to life. The Committee was also of the view that the reinstatement of the death penalty would in all probability require amendments to fundamental provisions of the Bill of Rights including sections 9, 10 and 12, dealing with equality, human dignity and freedom and security of the person respectively and that it would also conflict with South Africa's international law obligations.
2.2.3.6 The SAHRC should impose heavier sentences on offenders
It was submitted that the SAHRC should impose heavier sentences on convicted offenders.
Recommendation
The Committee was of the view that no specific amendment to the Constitution was proposed. It also noted that the imposition of sentences is not a matter to be dealt with by the SAHRC as it is either a matter regulated by Parliament in terms of legislation or by judges in terms of the common law.
2.2.4 SUBMISSIONS ON THE COMMISSION FOR THE PROMOTION AND PROTECTION OF THE RIGHTS OF CULTURAL, RELIGIOUS AND LINGUISTIC COMMUNITIES (CPPRCRLC)
2.2.4.1 The powers of the Commission be extended to enable it to put a stop to discrimination on the basis of cultural, religious and linguistic communities
It was submitted that the Constitution be amended to empower the CPPRCRLC to put a stop to discrimination against cultural, religious and linguistic communities.

The Committee noted that in terms of section 185(1) of the Constitution, the primary objects of the CPPRCRLC are to promote respect for the rights of cultural, religious and linguistic communities, to promote and develop peace, friendship and national unity among cultural, religious and linguistic communities on the basis of equality, non-discrimination and free association and to recommend the establishment or recognition in accordance with national legislation, of a cultural or other councilor councils for a community or communities in South Africa and that section 185(2) further provides that the Commission has the power, as regulated by national legislation, necessary to achieve its primary objects, including the power to monitor, investigate, research, educate, lobby advise and report on issues concerning the rights of cultural, religious and linguistic communities.
The Committee was of the view that while section 185(2) does not empower the CPPRCRLC to itself investigate violations of rights, it may report any matter that falls within its powers and functions to the SAHRC for investigation.
Recommendation
The Committee does not recommend that the Constitution be amended as the SAHRC already has the power to investigate any violation of human rights.
2.2.4.2 The CPPRCRLC needs to be more visible and the public must be informed about the rights of minorities
It was submitted that the Constitution be amended to ensure that the CPPRCRLC becomes more visible and that it must inform the public about the rights of minorities.
The Committee noted that such detail is not usually included in the Constitution itself, but rather in legislation or policy documents.
Recommendation
The Committee does not support the proposed amendment as it is of the view that such detail should be contained in legislation or policy documents, rather than the Constitution.
The Committee also recommends that the matter be referred to the ad hoc committee on the Review of State Institutions Supporting Constitutional Democracy for further consideration.

2.2.5 SUBMISSIONS ON THE AUDITOR-GENERAL (AG)
2.2.5.1 The Auditor-General must be empowered to act immediately against perpetrators of fraud and not just to report on irregularities
It was submitted that the Constitution be amended so as to empower the Auditor-General (AG) to act immediately against perpetrators of fraud and not just to report on irregularities.
The Committee noted that section 188(1) makes it clear that the function of the AG is

to audit and report on the accounts, financial statements and financial management of all state departments and administrations, all municipalities and any other institution or accounting entity so required by national or provincial legislation and that in terms of section 188(2) the AG may also audit other state institutions that receive public monies for a public purpose.
Recommendation
The Committee does not support the proposed amendment as in its view the task of the AG is to report on financial irregularities and report thereon to the relevant authorities and thereafter it is the function of the South African Police Services and the National Prosecuting Authority to act on such information.
2.2.5.2 The AG must make concrete and practical recommendations to Parliament
It was submitted that the Constitution be amended to provide that the AG must make concrete recommendations to Parliament.
The Committee noted that section 188(3) of the Constitution already currently provides that the AG must submit audit reports to any legislature that has a direct interest in the audit.
Recommendation
The Committee is of the view that as 188(3) of the Constitution already provides that the AG must submit audit reports to any legislature that has a direct interest in the audit, the amendment suggested is superfluous.

2.2.6 SUBMISSIONS ON THE ELECTORAL COMMISSIONS
2.2.6.1 The Electoral Commission must make more voting stations available, prescribe more stringent regulations with regard to the registering of political parties and become more visible
It was submitted that the Constitution be amended so as to ensure that the Electoral Commission make more voting stations available, prescribe more stringent regulations with regard to the registering of political parties and become more visible.
The Committee was of the view that such detail is not usually included in the Constitution itself, but rather in legislation or policy documents.
Recommendation
The Committee does not recommend amending the Constitution to provide that the Electoral Commission make more voting stations available, prescribe more stringent regulations with regard to the registering of political parties and become more visible as it is of the view that such detail should not be included in the Constitution.
2.2.7 SUBMISSIONS ON THE INDEPENDENT AUTHORITY TO


REGULATE BROADCASTING
2.2.7.1 The IBA to promote locally produced programmes and design a cheaper and shorter process to apply for a broadcasting licence to benefit smaller and poorer communities
It was submitted that the Constitution be amended so as to ensure that the lBA must promote locally produced programmes and design a cheaper and shorter process to apply for a broadcasting license to benefit smaller and poorer communities.
The Committee noted that section 192 provides that national legislation must establish an independent authority to regulate broadcasting in the public interest and to ensure fairness and a diversity of views broadly representing South African society and as such the drafters of the Constitution did not specify the functions of the lBA.
Recommendation
The Committee does not recommend amending the Constitution to ensure that the lBA promote locally produced programmes and design a cheaper and shorter process to apply for a broadcasting license as such details should not be included in the Constitution.

2.3
OTHER RECOMMENDATIONS ON CHAPTER 9 INSTITUTIONS

2.3.1 Creation of a Chapter 9 Institution to promote and safeguard the rights of children
It was submitted that that a new Chapter 9 Institution be created to promote and safeguard the rights of children.
The Committee noted that section 28 of the Bill of Rights specifically protects the rights of children and that the inclusion in the Bill of Rights of a special section on the rights of the child was an important development for South African children as they are among the most vulnerable members of society.

The Committee was of the view that Chapter 9 Institutions were established to provide meaningful support for the system of constitutional democracy, open government and good governance and as such it would not be appropriate to locate an institution safeguarding the rights of children in Chapter 9 of the Constitution.
Recommendation

The Committee does not support the proposed amendment as it is of the view that it would not be appropriate for such a body to be included as a Chapter 9 Institution.
3. OTHER PROPOSED AMENDMENTS TO THE CONSTITUTION
3.1 Amendment of section 23(2)(c)
It was submitted that section 23(2)(c) of the Constitution be amended so as to list essential services and prevent such employees from embarking on industrial action.
The Committee noted that section 213 of the Labour Relations Act of 1995 already defined essential services and regulated such employees' right to strike.
Recommendation

The Committee does not recommend the amendment of section 23(2)(c) as it is of the view that the proposal is captured in various sections of the Labour Relations Act.
3.2 The President to be directly elected
It was submitted that the Constitution be amended so that the President is directly elected by the people rather than the National Assembly.

The Committee noted that it was possible for Parliament to amend the electoral system provided that it did so in accordance with the Constitution, the Committee was of the view that proposal was a far reaching one which would change our current system of elections and parliamentary democracy in general.
Recommendation
The Committee was of the view that the desirability of amending the electoral system was a far reaching policy consideration that would require more research and discussion before the Committee can consider the matter.
3.3 Floor-crossing
It was submitted that floor-crossing is a feature of many so-called "established" and _ "developing" democracies and as such was unsuitable to South Africa currently.
The Committee noted the judgment of the Constitutional Court in UDM v President of the RSA and Others (1) [2002 (11) BCLR 1179 (CC) which held that the that floor-crossing provisions were not inconsistent with the founding values set out in section 1 of the Constitution, with multi-party democracy, or with proportional representation.
Recommendation

The Committee noted that the matter was already before Parliament in terms of a private member's legislative proposal which has been referred to the Standing Committee on Private Members' Legislative Proposals and Special Petitions by the Speaker. As such the Committee was of the view that it was not feasible to engage in what would amount to a parallel process.
3.5 Free quality mother tongue education
It was submitted that the Constitution be amended so as to provide for "free quality mother tongue education".

The Committee noted that section 29(2) of the Bill of Rights provides that everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that kind education is reasonably practicable. In order to ensure the effective access to, and implementation of this right the must consider all reasonable alternatives including single medium institutions taking into account equity, practicability, and the need to redress the results of past racially discriminatory laws and practices.
As such the Committee was of the view that the Constitution provides for the provision of mother tongue education at state cost in terms of the guidelines set above.

Recommendation

The Committee does not support the proposed amendment as it is of the view that the Constitution adequately provides for reasonable access to mother tongue education at state cost.
D. Other submissions that did not propose amendments to the Constitution

The Committee received a submission from the SAHRC which commented on the progress made in respect of persons with disabilities. While the SAHRC did not propose any amendments to the Constitution, the submission indicated that state departments were not giving effect to the rights of the disabled. As such the Committee referred the submission to the Portfolio Committee on Justice and Constitutional Development.

The Committee also received a submission from the CGE which proposed amendments to the Commission on Gender Equality Act, the Public Finance Management Act and the Promotion of Equality and the Prevention of Unfair Discrimination Act. As these submissions related to national legislation and not the Constitution, the Committee referred the submission to the Portfolio Committee on Justice and Constitutional Development for consideration.
In addition the Committee also received submissions from the public which

· . complained about the administration of Chapter 9 Institutions;

· . alleged that there was unfairness in the justice system;

· . and alleged that it is unfair that the state observes Christian public holidays

such as Easter.

