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18 June 2009

Chair,

Representations on the (draft) Taxation Laws Amendment Bills, 2009

We present herewith PricewaterhouseCoopers’ written submissions on the above-

mentioned Bills.

Our submissions include a combination of representations, ranging from serious concerns

about the impact or effect of certain provisions to simple clarification-suggestions for

potentially ambiguous provisions.

We have deliberately tried to keep the discussion of our submissions as concise as

possible, which does mean that you might require further clarification. In this respect, we

have requested the opportunity to present oral submissions at the hearings scheduled for

24 June 2009.

As always, PwC thanks the Portfolio Committee –as well as National Treasury and

SARS– for the ongoing opportunity to participate in the development of the SA tax law.

Yours faithfully

(Prof) Osman Mollagee David Lermer

Tax Director Tax Director

osman.mollagee@za.pwc.com david.lermer@za.pwc.com

Attached :

 Summary of main submissions (1 page)

 Detailed submissions (31 pages)
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Summary of Main Submissions

The “Detailed Submissions” that are attached herewith (starting on the next page) are

presented in a sequence that does not reflect their relative priority or order of importance.

Rather it follows the format of the Explanatory Memorandum that accompanied the draft

Bills (and, indeed, it attempts to comply with the request from National Treasury to follow

that order).

For this reason, we list below some of the submissions that we believe to be the more

important matters. This list is also cross-referenced to the more detailed discussions in

the main body of our submissions.

General submissions

1. Extend the consultation period for public comment, and include the opportunity for

rebuttal. [Page 3]

Specific submissions

2. The 2nd Provisional Tax estimate [9.4 – Page 31]

3. Employer-provided post-retirement medical aid [2.8 – Page 7]

4. Trading stock – Mining stock-piles [9.1 – Page 28]

5. Controlled foreign companies (CFCs) [4.1 – Page 21]

6. CERs – deductibility of expenditure [3.1 – Page 9]

7. Dividends Tax and Deemed dividends [3.7 – Page 14]

8. Cross-issue of shares [3.14 – Page 19]

9. Dividends Tax on capitalisation shares [3.6 – Page 13]

10. Foreign portfolio dividends [4.2 – Page 24]
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DETAILED SUBMISSIONS

General submissions

Extend the consultation period, and include an opportunity for rebuttal

1 It has been repeatedly submitted that the period from the initial release (of the draft

legislation) to the deadline for submitting representations continues every year to

be insufficient. Given the volume and complexity of the proposals every year, it is

unreasonable to expect taxpayers, tax practitioners, as well as the members of the

Standing Committee to properly consider the proposals being tabled.

2 Whilst there have been assurances in past years that the time allowed for

consultation and public hearings will be extended, we have yet to see active steps

being taken to achieve this. Perhaps our biggest concern that the unfortunate

practice from previous years (i.e. granting only a few weeks –and, in some cases, a

few days for public consultation) will end up becoming established as “accepted”

practice. With respect, this creates the risk that the process of public hearings is

relegated in many respects to simply the rubber-stamping of proposals put forward

by SARS and National Treasury and we recognise and appreciate that this is

certainly not the intention of this very important and fundamental Parliamentary

process. It is accordingly just as important that this perception should be avoided.

3 Taxpayers’ requests for a “rebuttal” is also something that has been recognised in

previous years, but has not yet become a reality. This refers to an opportunity (or

lack thereof) for taxpayers to comment on the responses to the initial submissions.

At present, the process appears to be that the Standing Committee has three (3)

public “sessions”, namely :

(i) the “briefing” session, where SARS and National Treasury present an

overview of their proposals;

(ii) the “public hearings”, where members of the public and specialists are

permitted to make submissions; and

(iii) the “response”, where SARS and National Treasury present their further

changes that take into account the submissions received.

Our request is for a “rebuttal” session in respect of the response in (iii) above,

aimed at informing the Standing Committee of the extent to which the concerns

raised by taxpayers in their submissions have not been addressed by the

response, or further changes to the legislation have been made after the period for

public comment has passed.

4 Naturally, we accept that time constraints mean that there cannot be a never-

ending procession of rebuttals and counter-rebuttals but (on the other hand), we
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wish to record, and emphasise strongly, that the voice afforded to the taxpaying

public by the current process is grossly insufficient.

5 In practice, our experience is that all parties, National Treasury, SARS and the

public, take this Parliamentary process very seriously and we can not recall that

any one has ever made continuous frivolous representations. Rather, the

representations that would be made at this rebuttal stage would be solely those

that appear to have been misunderstood or where the implications of the proposed

legislation has not been fully understood or taken into account.

6 Last year such a rebuttal session was put forward by the Chair, but due to the

resignation at the time of the then Minister of Finance, the Portfolio Committee did

not reconvene. The representations regarding the 2nd provisional tax payment,

repeated in our representations this year in light of the current legislative proposals,

were a matter that would have been dealt with at that time and would have avoided

the time and cost for SARS and taxpayer alike in dealing with what appears to be

simply , inappropriate legislation.

7 Submission: There should be a greater consultation period between the initial

release of the proposals and the hearings before the Standing Committee.

Furthermore, there should be more than one set of public hearings, so as to

consider public comment in respect of the proposals that are subsequently revised

after the first set of public hearings.

Specific submissions

[Note : “ITA” means the SA Income Tax Act (No 58 of 1962)]

1. RATES AND THRESHOLDS

8 No comment in this document.

2. INDIVIDUALS AND EMPLOYMENT

2.1. Travel (car) Allowances: Repeal of Deemed kilometre Method

Deemed kilometre method

9 While the it is acknowledged that the equity argument is compelling and that it is

preferable from a tax policy perspective that deductions for business travel be
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based on actual business kilometres travelled, it is submitted that the outright

repeal of the deemed business kilometre regime is unduly harsh on taxpayers.

10 It must be borne in mind that this regime was put in place by the legislature and not

by taxpayers and has been in place since travel allowances became subject to tax

in 1985. Taxpayers have therefore come to rely on the existence of this regime

over a period of nearly 25 years and the legislature has created a legitimate

expectation that it would continue. It is noteworthy that, when the deemed private

mileage increases were announced in the 2005 Budget Review, no mention was

made of the intention to ultimately repeal this regime. Many taxpayers have come

to rely on this regime as a means of funding the cost of their motor vehicle

expenses. The outright repeal thereof is likely to create an undue financial burden

for many of these taxpayers.

11 As regards the perceived abuse of the deemed kilometre regime, it is further noted

that the right to use deemed business kilometres as the basis for determining the

portion of a travel allowance that is not taxable is not absolute. Para (aa) of the

second proviso to s8(1)(b)(ii) clearly provides that the deemed business kilometres

only applies “unless the contrary appears”. Proper enforcement of this provision by

SARS would therefore have gone (and could still go) a long way towards mitigating

the problem.

12 Submission: The deemed kilometre regime should be phased out over a number

of years rather than in the once-off manner proposed.

Employees’ tax

13 The proposed increase in the portion of travel allowances subject to employees’ tax

from 60% to 80% is likely to have an undue and unfair cash flow impact on those

taxpayers that do have actual business mileage claimable against travel

allowances. It is submitted that these taxpayers should not be penalised in this

regard. Rather, taxpayers who do not have sufficient actual business travel to

justify their travel allowances should be encouraged to reduce these to a level that

will ensure that they do not have to pay tax on assessment.

14 It should be noted that this increase may encourage further salary sacrifice

arrangements where employees seek to retain a tax neutral position as regards the

Travel Allowance. In other words, where employees are able to plan/structure the

quantum of their monthly travel allowances on the basis of expected business

travel –such that the final year-end position is no or very little extra tax payable or

refundable– employees will simply increase their monthly travel allowance (at the

expense of ‘normal’ salary income) so that the position under the new 80% regime

remains tax neutral.



(6)

15 Furthermore, we note that the rationale for this proposal is largely based on a

review of statistics from a period when the deemed kilometre rule was still applied.

Given that this deemed rule is about to be scrapped, it is submitted that the abuse

referred to will in any event be largely curtailed.

16 Submission: The percentage of travel allowances to be included in “remuneration”

for Employees’ Tax purposes should remain at 60%.

17 An alternative mechanism that would target the ‘offenders’ and not the innocent

parties would be to impose a penalty regime on taxpayers on assessment to the

extent that the underpayment of any employees’ tax arises as a result of a travel

allowance, perhaps similar to that applicable to second provisional tax payments.

Such a regime would be far more equitable.

2.2. Unification of Employment-related Medical Scheme Contributions

18 No comment in this document.

2.3. Retirement Lump Sum Benefit Calculations

19 No comment in this document.

2.4. Minor Beneficiary Funds

20 No comment in this document.

2.5. Remedial Recognition of pre-1998 Benefits for Public Servants

21 This amendment is welcomed.

22 However, given that it is recognised that the current tax treatment applicable to

such pre-1998 recognised service is unfair, it is submitted that the effective date of

the amendment should, at the latest, be made applicable to lump sums received or

accrued on or after 1 March 2009, if not far earlier. Whilst the administrative

burden of re-opening previous assessments is recognised, it is noted that the 2009

filing season has yet to run its course and, as such, it should be possible to apply

the change with effect from 1 March 2008.

23 Given that the original non-recognition of service arose from discrimination which,

in most instances, was contrary to the Bill of Rights, it is submitted that the

continued discrimination against such persons from a tax perspective remains

open to constitutional attack.

24 Submission: The effective date for this amendment should be 1 March 2008 or, at

the very least, 1 March 2009.
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2.6. Treatment of Unrealised Gains on Death

25 Given the fact that the current provisions potentially result in double tax contrary to

the intention of the legislature, it is submitted that this amendment should be

backdated to 1 October 2001.

2.7. Learnership Allowance Simplification

26 Subsection 2(b) is not clear. Should the reference to a period of less than 12

months not be a reference to a period of less than 12 months during the year of

assessment?

27 In subsection (4), it is not clear if it is only complete 12 month periods that must be

taken into account or if partial 12 month periods may be taken into account.

28 Submission: These technical/textual ambiguities should be addressed.

2.8. Employer-provided Post-retirement Medical Aid

29 The deduction is only available in respect of payments related to former

employees. Many companies have post-retirement obligations in respect of current

employees who were entitled to previous benefit regimes operated by the

company. Companies would, generally, not be able to differentiate between

current and former employees in seeking to be released from or transfer the risk in

respect of their obligations to an insurer.

30 Submission: It is therefore suggested that the deduction should be extended to

current employees.

31 The proposed deduction only applies in respect of payments under insurance

policies taken out in favour of former employees (and the employer is released

from its obligations to the employee). However, it is submitted that economic and

risk-management effect would be identical where the employer is the beneficiary

under the insurance contract, i.e. the employer remains liable to the employee, but

has transferred the risk to the insurer.

32 Submission: The deduction should also be available where the employer is not

released from its obligations to the employee, but has transferred the risk in

respect thereof to an insurer by way of a policy of which the employer is the

beneficiary.
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33 The proposed deduction is only applicable to post-retirement medical scheme

contributions.

34 Submission: It is suggested that it should be extended to apply to all post-

retirement obligations towards employees, for example, pensions.

35 Even if it is maintained that this deduction will only be permitted where the

beneficiary of the insurance contract is the employee (i.e. not the employer), the

requirement that the employer must not retain any obligation in relation to the

former employee is problematic in practice. Often insurers will not be prepared to

assume all risks related to the obligation, for example, they may be prepared to

assume mortality risk, but not inflation risk related to medical obligations, resulting

in the employer retaining a contingent obligation in this regard. It is suggested that

the requirement should be relaxed to provide for a significant transfer of risk.

36 The risk to the fiscus in this regard is minimal given that it is a requirement that any

insurance policy must be taken out in favour of the employees (i.e. the employer

will not be a beneficiary).

37 Submission: The deduction should not be denied if “any” obligation is retained by

the employer. Rather, the deduction should still apply as long as the majority of the

risk has been transferred.

38 Submission: It is suggested that the effective date should be in respect of lump

sums paid on or after the commencement of any years of assessment ending on or

after 1 January 2010, given that this change was announced in the 2009 Budget

Review.

39 The tax implications for the former employee have not been addressed.

40 Submission: Specific provisions should be introduced to exempt employees from

income tax and capital gains tax in respect of any payments made to them or to an

insurer in consideration for the release by them of the employer’s obligations.

2.9. Deductibility of Employer Contributions to Retirement Annuity Funds

41 Submission: The effective date should be years of assessment commencing on or

after 1 March 2009 and not 2010.

42 There is no reason why it should be in line with the changes to medical scheme

contributions.
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2.10. Pay-outs of Employer Pension Surpluses

43 It is submitted that the deduction of expenditure from the amount of the actuarial

surplus should not be limited to expenditure incurred in respect of acquisition of the

surplus that was not allowed as a deduction.

44 Submission: Any contributions to the pension fund not allowed as a deduction in

terms of s11(l) should also be allowed as a deduction against the amount of the

surplus.

45 If this was in any event intended, it is should be clarified.

46 Furthermore, the law still does not clarify whether surpluses accruing to an

employer through allocation by the trustees or upon utilising the surplus for a

contribution holiday will constitute taxable income.

3. BUSINESS

3.1. Certified Emissions Reductions – Tradable Carbon Emissions

Reduction Credits

47 At the outset, we record our support for this measure and we applaud SARS and

National Treasury for this initiative.

48 However, we also note that this measure is of limited impact as regards

incentivising the initiation of new CDM (clean development mechanism) projects.

Given that :

 it typically takes around two years or more from the initial conceptualisation of a

CDM project to the eventual “production” of the first CERs; and

 SA’s eligibility to benefit from the CDM (and therefore CERs) may well be

curtailed at the review of the Kyoto Protocol in Copenhagen in December 2009;

it seems that very few “new” entrants into the CER market will derive the benefits

offered by this new exemption proposal.

49 Nonetheless, the proposals will benefit taxpayers who have already initiated their

CDM projects as well as those few new players who are able to bring their projects

on-stream quickly so that substantial CERs are delivered before the expiry of the

Kyoto Protocol. (Naturally, if SA’s eligibility for the CDM is extended at

Copenhagen, these current tax proposals will be especially beneficial.)

Turning now to more specific submissions:
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50 The definition of “trading stock” in s1 ITA includes, inter alia, anything acquired in

any manner for the purposes of sale or exchange. CERs could be classified as

trading stock and this is recognised in the draft explanatory memorandum. S22(1)

requires the cost of any trading stock held and not disposed of to be brought to

account as closing stock, effectively as an inclusion in income. Three issues arise

in this regard. Firstly, there are likely to be significant difficulties in identifying the

cost of CERs. Secondly, the cost of trading stock as contemplated in s22(3) is not

limited to deductible expenditure, with the effect that non-deductible expenses

could effectively be required to be added back to income as closing stock. Finally,

this could result in taxpayers being taxed on the cost of CERs in the year of

acquisition with a deduction only being allowed under s22(2) (and resultant tax

neutrality) in the year of disposal thereof.

51 Submission: The s1 definition of “trading stock” should be amended to specifically

exclude CERs in the hands of the owners of CDM projects.

52 In certain instances CDM projects are funded through equity by non-residents on

the basis that the CERs will be distributed to them as a return on capital invested.

53 Submission: In-specie distribution of CERs should be exempted from STC and

Dividends Tax.

54 Neither the proposed amendments nor the Explanatory Memorandum appear to

deal with the potential denial-of-deduction in respect of the expenditure incurred in

producing CERs, i.e. the impact of s23(e) ITA.

55 In order to truly incentivise the incurral of CDM expenditure, it should be certain

that the expenditure will be fully deductible. At the time of incurring the

expenditure, there is no certainty as to the likely CER output of the project. In the

case of new projects, this uncertainty is further exacerbated by considerations

around Copenhagen 2009 discussed above.

56 Furthermore, any intention to disallow CDM expenditure will create the immensely

cumbersome necessity of attempting to apportion “shared” expenditure, i.e.

expenditure that might arguably have been incurred with the dual purpose of

producing exempt CER income as well as normal taxable income from trade. For

example, in the case of capital expenditure on plant and machinery, it could be

argued that a portion of the cost of such plant and machinery relates to the CERs

rather than the production and sale of (taxable) finished products, and the cost

thereof should be reduced for purposes of determining the amount of any

allowance.
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57 Submission: A provision should be inserted to the effect that no portion of any

expenditure incurred in connection with a CDM project is to be attributed to the

CERs.

58 Alternatively, s12K should be transformed into an allowance or deduction (as

opposed to an exemption) equal to the CER sales proceeds. (Given the proposed

location in the ITA of this provision –i.e. amongst ss11-15 ITA, instead of within

s10– it is recognised that this might in any event have been the intention.)

59 It is submitted that the delaying of this exemption serves no real purpose. On the

contrary, taxpayers who already have operational CDM projects may be tempted to

unnecessarily delay prospective CER sales in the hope of concluding the sales

once the exemption comes into operation.

60 Submission: The effective date of s12K should be the default date attributable to

the Amendment Bill, i.e. from the commencement of years of assessment ending

on or after 1 January 2010.

61 Submission: It is suggested that a specific provision should be inserted into s11(2)

of the VAT Act to provide for a zero-rating of CERs. There is still uncertainty as to

under which paragraph of s11(2) they may qualify for zero-rating. For example,

s11(2)(l) cannot apply if the CERs are transferred to a trader who is a resident.

3.2. Energy Efficiency

62 The section should clarify what lowest feed-in-tariff is to be utilised where changes

to the determination thereof have been made during the year of assessment in

question.

63 The section is entirely dependent on regulations to be issued in terms of the

National Energy Act. To our knowledge, no such regulations have been published

nor have any draft regulations been issued for comment. Accordingly, there is

substantial uncertainty as to what is meant by the term “baseline”.

64 It would appear that energy savings are to be determined on an annual basis with

reference to baselines at the beginning and end of a year of assessment. Does

this mean that taxpayers will start from a new (and lower) baseline every year in

determining their energy savings? If so, this is likely to be of little incentive to

taxpayers to increase energy efficiency. This needs to be clarified.

65 It should be clarified if the deduction will be available in respect of periods prior to

the issue of the energy certificate. In other words, where an energy certificate is
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issued after or during a year of assessment in relation to that year of assessment

will the taxpayer qualify for the allowance for the year of assessment in question in

full?

66 Provision is made for objection and appeal to the CEO of SANEDI relating to the

issue of an energy certificate. Are the objection and appeal provisions of the ITA

applicable in this regard? If so, how are these to be applied in practice? This

situation seems unworkable. Not least because SANEDI is unlikely to have the

resources or expertise to effectively deal with objections and the requirements of

the ITA in this regard.

3.3. Pre-sale Dividends / Dividend-Stripping

67 It is submitted that the two year period contemplated is excessive. It is further

submitted that where there is a causal connection between payment of a dividend

and the disposal of shares a much shorter period would suffice to prevent the

mischief envisaged.

68 Submission: The target period should be limited to 6 months rather than two years.

69 As they stand, the provisions of para 43A 8th Sch. ITA are likely to have the

unintended consequences of capturing transactions not intended to be captured.

For example, where any lender lends funds to the target company in the ordinary

course of business within the period contemplated and the lender (or a connected

person) subsequently acquires the shares in the target company, any dividends

previously paid to the shareholder will be deemed to be proceeds –notwithstanding

that there is no connection whatsoever between dividends, loan and disposal of the

shares.

70 Submission: The provisions should be refined to only apply to the situation where

such a three-way relationship exists.

71 Para 43A(2)(b) refers to a “capital asset”. This is not a defined terms for purposes

of the 8th Schedule ITA.

72 Submission: The reference to “capital asset” should be removed and the inclusion

in proceeds should simply be limited to the extent that the amount is not taken into

account under s22B ITA.

73 It is also submitted that the provisions of s22B do not have the desired effect. As

the section requires the dividend to be included in income it will be included in

gross income by virtue of para(n) of that definition. However, it will retain its nature
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as a dividend and qualify for exemption in terms of s10(1)(k). A neater manner of

achieving the desired result would simply be to deem the amount not to be a

dividend for purposes of s10(1)(k).

3.4. Dividends Tax (“DT”): Specialised Regulated Intermediaries

74 No comment in this document.

3.5. Dividends Tax (“DT”): Withholding Refinements

75 We wish to record our concern that the credit mechanism for transitional STC

credits has not been refined further, especially as regards our submission that a

credit against Normal Tax should be more seriously investigated. Our previous

submissions in this respect as well as further developments will be forward in due

course.

3.6. Dividends Tax (“DT”): Distributions of Shares and Share Rights

76 It is understood that the purpose of s64R is to regulate the treatment of, inter alia,

capitalisation issues of shares. However, it refers only to a “transfer” of shares

which would not include an “issue” of new shares.

77 The provisions relating to adjustments to “contributed tax capital” should be

included in the definition thereof in s1 rather than in s64R for ease of reference.

78 S64R(1) would appear to only apply to dividends paid by companies (i.e. in respect

of certificated shares). The implication is that such dividends paid by regulated

intermediaries are not exempt from DT. This needs to be clarified.

79 S64R could result in an obligation to withhold DT notwithstanding that no cash

distribution is to be made. No provisions are contained in the legislation

addressing this issue. It is not possible to withhold tax from a dividend paid in any

form other than cash. This comment applies equally to in-specie distributions of

assets.

80 S64R implies that any in-specie distribution of shares will be exempt from

dividends tax. Is this intended?

81 The proposed changes with regard to enhancements of the preferences or rights of

shares are vague it is uncertain in what circumstances they would apply. For

example, such an enhancement would not normally result in the transfer or

application of any amount by a company at the time of the variation and would

therefore not give rise to a dividend at such time. In any event, if the purpose is to
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protect the DT base, it is difficult to see how such a variation could have a negative

impact in this regard given that it would have no effect on the undistributed profits

of a company.

82 Where the enhancement does give rise to a dividend, this could effectively give rise

to double tax where the shareholder in question is a connected person in relation to

another shareholder as the amount would probably also constitute a value-shifting

arrangement for CGT purposes.

83 Many of these targeted enhancements are extremely difficult to value, e.g. voting

rights, preference on liquidation, rights issues to subscribe for future shares – and

we would question whether it is worthwhile to accelerate DT on these? It is

submitted that such variations, amendments, changes are clearly a disposal for

CGT purposes and thus should be left to be dealt wit under the 8th Schedule ITA.

84 Submission: The proposal to include variation of share rights in the dividend rules

should be withdrawn.

3.7. Dividends Tax (“DT”): Deemed Dividends

Deemed dividends (“DT”)

85 It is submitted that the intended (or ‘hopeful’) inclusion of release-of-obligations in

the s1 “dividend” definition, rather than as a deemed dividend in s64O, is ill-

considered. Such releases would not typically (and, arguably, hardly ever), be in

respect of or by virtue of a share. Taxpayers can be expected to regularly argue

that they therefore fall outside the “dividend” definition and thus escape DT

altogether.

86 No provision is made for the repayment of financial assistance that was previously

taxed as a deemed dividend. Such a scenario could result in the levying of double

DT. A similar scenario applies with regard to a loan that constituted a deemed

dividend which is then waived.

87 In fact, there is a general threat of double taxation in s64O, in that subsequent

actual dividends do not recognise that previous deemed dividends would already

have attracted DT.

88 Submission: As a general rule deemed dividends that are subject to Dividends Tax

should automatically and simultaneously represent an increase in the “contributed

tax capital” of the company.
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89 Alternatively (but less preferred), there should be targeted provisions to ensure that

the double imposition of DT is avoided.

90 As regards the deemed dividend upon ceasing to be a resident, it is not equitable

to subject the company to DT on “contributed tax capital”, i.e. amounts that could

have been distributed without giving rise to a dividend.

91 Submission: In determining the amount of the deemed dividend upon cessation-of-

residence, the difference between the market value of the assets and the liabilities

should be reduced further by the amount of the company’s contributed tax capital.

92 The targeted “recipient” of the deemed dividend needs to be clarified. Given that

the imposition DT is dependent on the nature of the recipient/ shareholder, this

matter is critical. For example, if the shareholder is a SA-resident company but a

loan is granted to a natural person (connected to the shareholder), then should the

Dividends Tax be withheld? Equally, what if the shareholder is a natural person or

a non-resident, and a loan is granted to a SA-resident company (that is connected

to the shareholder)?

93 Furthermore, as regards the so-called ‘exit charge’, where (e.g.) a SA-resident

company (“CoB”) is a 100% subsidiary of another SA-resident company (“CoA”), it

seems entirely inappropriate to subject the emigration of CoB to DT. If CoB had

remained SA-resident, its dividend declarations would always have been exempt

from DT, so its emigration creates no DT loss to the SA fisc.

94 Given the general intention of the deemed dividends rules, it is submitted that the

“recipient” should in all cases be taken to be the actual shareholder. This offers

certainty as to the imposition or not of the DT (including peripheral matters like

eligibility for Double Tax Treaty relief). It is submitted that, in the case of anti-

avoidance provisions (such as the proposed s64O deemed dividend rules), the

overriding consideration should always be the erosion of the tax base in relation to

the ‘original’ taxing rule. In the current case, the ‘original’ taxing rule is the

imposition of the DT on straight-forward actual dividends –so it is crucial for the

impact of the deeming (anti-avoidance) rules should always be compared against

whether a straight-forward dividend would have attracted DT.

95 Submission: S64O should be clarified that in all cases the deemed dividend is

deemed to be declared to the shareholder of the company.

96 Presumably, where there are several shareholders, the total amount of the deemed

dividend will have to be apportioned in accordance with their shareholding

interests.
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97 The reference to “connected persons”, as regards deemed dividend arising from

financial assistance, should be linked to shareholders (i.e. not connected persons

in relation to the company). The current provisions are open to abuse in that, for

example, a company where the shareholders all hold less than 20% of the shares

could advance loans to the shareholders without giving rise to a deemed dividend.

Even more concerning is that a company where an individual owns all the shares

could simply advance a loan to a relative of the shareholder. In some respects the

current provisions also go too far. For example, if a company entered into a

partnership with a trust not connected to its shareholders and advanced a loan to

the trust such a loan would constitute a deemed dividend.

Exemptions

98 The (capital) amount of any financial assistance should not give rise to a deemed

dividend where a s31(2) adjustment is made in respect of such financial

assistance, as the effect of such adjustment is to re-price the consideration in

respect thereof to an arm’s length price. For example, where a company advances

an interest-free loan to a fellow foreign subsidiary and a s31 adjustment is made to

effectively subject that company to income tax on a deemed interest accrual, it is

submitted that the s31(2) adjustment should qualify the capital amount of the loan

for the DT exemption currently envisaged in s64P(c).

99 Submission: Where a deemed interest adjustment under s31(2) is made to

interest-free / low-interest financial assistance, the financial assistance should not

of itself constitute a deemed dividend.

100 It is submitted that the dual test (in s64P(c)) relating to interest rates is

inappropriate in its current form.

101 First, the current proposal in effect requires the interest rate to be at least equal to

the higher of the two rates referred to. This essentially means that the taxpayer as

well as SARS must in all cases have to research (and, presumably, agree) on what

the “general public” rate would be in “similar circumstances”. At the outset, this

would first require some kind of consensus on what the taxpayer’s actual

“circumstances” are in relation to the loan. It is submitted that the lower of the two

rates should be applied, so that the taxpayer will only embark on the process of

proving the “general public” rate if they wish to argue that it is lower than the

prescribed rate. If they are happy for the prescribed rate to apply, then there is no

need for SARS or the taxpayer to investigate the “general public” rate. It is

submitted that the “lower of” approach is also more equitable and fair.

102 Secondly, it is submitted that the concept of “general public” is inappropriate and in

fact at odds with the notion of “similar circumstances”. For example, a lender may

charge an unrelated multinational corporation a far lower interest rate than the
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“general public” rate, so it seems unfair to require that same lender to charge a

higher rate on a “similar circumstances” loan advanced to a related person. The

internationally accepted concept of “arm’s length” is far more equitable (than the

“general public” concept) in reflecting what the case would have been in “similar

circumstances”. SA’s tax transfer pricing laws strictly follow the arm’s length

principle as endorsed by the OECD and all of SA’s tax treaties are based on this

principle. The current proposal appears to contravene this established South

African and internationally accepted principle.

103 Submission: The exemption for interest-bearing loans should simply require that a

rate not less than the lower of the two rates should be charged.

104 Alternatively, only one of the prescribed rate or a market-related rate should be

used, preferably the market-related rate given the inevitable delays in amendments

to the prescribed rate.

105 Submission: The “general public” requirement in s64P(c)(ii) should be replaced

with the “arm’s length” standard.

106 S64O(c) requires the interest-rate(s) requirement to remain fulfilled “throughout”

the term of the contract. In the case of fixed-rate loans, it is submitted that it is

unfairly cumbersome to require the loan contract to be varied every time there is a

change in the “prescribed” or “general public” interest rates. It is submitted that

measuring the actual interest rate (at the start of the loan contract) –and insisting

that at least the same rate be maintained for the duration of the loan– should be a

sufficient demonstration that the loan is indeed bona fide and not aimed at avoiding

DT.

107 Submission: The timing rule for the deemed dividend should be the date on which

the loan first attracts interest at a rate that is less than the minimum rate.

108 Submission: An exemption should be provided for loans to share incentive trusts

as is currently the case for STC. Similarly, an exemption should be provided for

loans to employee share ownership trusts the purpose of which is to advance

broad-based black economic empowerment in relation to the company.

109 Submission: The amount of contributed tax capital should be taken into account in

the determination of the amount of any deemed dividend such that a deemed

dividend should not exceed the market value of the assets less the liabilities and

contributed tax capital at the time of the deemed dividend.
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3.8. Collective Investment Schemes in Securities: Conduit Principles in

respect of Ordinary Distributions

110 Clarity is sought as to the tax rate at which CISs will be taxed.

3.9. Telecommunications Licence Conversion

111 The exclusion of any timing rules in the rollover relief may have a serious impact on

the amount of any capital gain realised by a taxpayer disposing of a licence after

conversion. The effect of this is to convert pre-valuation date assets into post-

valuation date assets and to deny taxpayers the benefits associated with valuation

date values and time-apportionment. It is submitted that the statements made in

the draft explanatory memorandum with regard to complexity are not substantiated

and will only arise where two or more existing licences are converted into a single

new licence. In any other cases the timing rules would be simple. At the very

least, taxpayers should be entitled to a timing rule in respect of such other cases.

Where two or more licences are converted to a single licence the complexity can

easily be remedied through simply deeming the new licence to be separate assets

for CGT purposes in a ratio pro-rata to the market values of the respective existing

licences at the date of conversion. This is no more complex than the computation

that needs to be done where a single existing licence is converted to two or more

new licences.

112 Submission: The timing rules in s40D(3) should preserve and rollover the original

acquisition dates applicable to the old licence(s).

113 S40D(2) deems the cost of the original licence to be expenditure incurred in

respect of the new licence for purposes of s11(a). Surely, this reference should be

to s11 in its entirety and not only s11(a)?

3.10. International Submarine Telecommunications Cables

114 No comment in this document.

3.11. Improvements on Leased Government Land

115 No comment in this document.

3.12. Depreciation on Improvements

116 No comment in this document.
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3.13. Adjusting Ring-fencing of Losses for Financial Leasing

117 While the addition of recoupments to the definition of rental income is welcomed,

the impression is given that rental income must be determined on an asset-by-

asset basis by the use of the term “in respect of that affected asset”. The ring-

fencing of allowances is, however, determined on a pooled basis in respect of all

affected assets. It is therefore suggested that the term should be amended to read

“in respect of any affected asset”.

118 No provision has been included to provide for the effective date as indicated in the

draft explanatory memorandum.

3.14. Cross-issue Avoidance – Remedying Unintended Anomaly

119 Whilst we welcome the recognition that this unintended anomaly must be

addressed, we submit (with respect) that the proposed amendment in s24B(2C)

does very little to solve the problem(s).

120 First, the limitation of the relief to only “group” scenarios is inappropriate. Take, for

example, the situation where a taxpayer transfers an asset to a company (“CoA”) in

exchange for an issue of shares by CoA, and CoA then transfers the asset to

another company (“CoB”) for, say, a 20% interest in CoB. Why should s24B(2)

apply to impose a deemed cost of nil in relation to the shares in CoA and CoB. The

“controlled group company” requirement is arbitrary and no minimum shareholding

should be imposed in this regard. It is well-known the sequential capitalisation of

multi-tier company structures is one of the most common mechanisms for

introducing minority shareholders into existing shareholding structures (e.g. BEE

deals), so the restriction of the s24B(2C) relief to only “group” scenarios means that

the majority of the deals that are incorrectly attacked by s24B(2) remain unfairly

exposed.

121 Secondly, the remedy proposed in s24B(2C) in any event does not address the

problem effectively –even in a “group” of companies– which does not lie with the

acquisition of the asset by the second company (“CoB”, to use the example above).

The problem lies with the cost of the CoA shares in the hands of the shareholder,

and the cost of the CoB shares in the hands of CoA, where the effect at present of

s24B(2) is to deem CoA to have incurred no expenditure in respect of the

acquisition of the CoB shares, and also to have issued theist own shares to its

shareholder for an amount of nil.

122 Thirdly, the proposed remedy does not address cash transactions. Whilst we

appreciate that s24B as a whole is not intended to address cash transactions (i.e.

focuses on asset-for-share transactions), one of the problems created by the too-
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broad anti-avoidance rule in s24B(2) is that it extends its reach to also include

cash-for-shares transactions. As such, the intended remedy in s24B(2C) must also

address cash transactions, i.e. should not be limited to only asset transactions.

123 Submission: S24B(2C) should be redrafted in its entirety to address the

weaknesses highlighted above.

3.15. Liquidating, Winding up or Deregistration of Exclusive Residence

Companies

124 Submission: The mechanism of disposal of the property should not be limited to a

distribution in-specie, but should also cater for a sale. The primary reason for this is

that the company may not legally be able to distribute the property where the

company has liabilities and would be rendered insolvent after the distribution.

125 For example, it is (extremely) common for the property to have been transferred

into the company on loan account (as opposed to equity capital), so that the only

way to liquidate the company would be to first sell the property (typically, to the

lender) so that the liability is extinguished before liquidation.

126 In the light of the intention of this proposal, it is also submitted that the relief should

be extended to scenarios where the company shares are held by a trust rather than

directly by natural persons.

3.16. Shelf company Start-ups and Small Business Relief

127 No comment in this document.

3.17. Oil and gas Incentives and Ancilliary Trades

128 No comment in this document.

3.18. Venture Capital Company Refinements

129 Whilst we welcome the proposal to remove the requirement in respect of very small

investee companies (under R5m), we submit that the 80% requirement in respect

of “under R10m” companies is still too high.

130 Whilst it is accepted that the objective of these rules is to encourage the funding of

small businesses, it is important to address the risk profiles of potential investors.

Small businesses are by the very nature (sometimes unfairly, admittedly)
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considered to be high-risk. Investors are likely to be more attracted to a VCC if

there are significant lower-risk investments that effectively add some security to the

overall portfolio of the VCC. For example, investments into large “blue chip”

companies that comprise 40% or even 50% of the total portfolio represents a far

‘safer’ investment than one where the blue chip shares cannot exceed 20%.

131 Whilst this admittedly reduces the investment into small businesses per VCC, it is

submitted that it may well contribute to a proliferation of VCCs so that the total

funds channelled into the small business sector will be greater.

132 At the end of the day, we need an incentive that will be used and therefore one that

the investment industry will quickly take on board and market. To date, the

restrictive nature of the tax provisions have prevented this and, in our view, the

proposed amendment, whilst welcome, does not go far enough and so runs the

real risk of not succeeding in it prime purpose of generating capital for small

business.

133 Submission : The threshold in s12J(5)(v) should be reduced to 60% or even 50%.

4. INTERNATIONAL

4.1. Conversion of the Controlled Foreign Company (CFC) Ruling

Exemptions

134 Submission: The claiming of the exemptions in s9D(9) should be elective so that

taxpayers have the option of being taxed on CFC income, and applying the foreign

tax relief rules in s6quat ITA. In summary, the election currently offered in s9D(12)

should be extended to all shareholders holding at least 10% (not just those holding

less than 20%).

Foreign business establishment

135 The extension of the purpose test to exclude avoidance or postponement of foreign

tax (in para (e) of the s9D(1) definition of FBE (“foreign business establishment”)) is

a step too far. This is contrary even to the provisions of the general anti-avoidance

rule and is not the role of SARS to administer or for SA to legislate against the

avoidance of foreign tax. Whilst National Treasury and SARS are to be

commended on their commitment to preventing harmful tax competition, it is

submitted that there is a difference between (on the one hand) ensuring that our

own domestic rules are not harmful and (on the other hand) penalising SA-

residents who seek to limit their foreign tax liabilities. Indeed this appears to be a

fundamental change in Tax Policy in that it contravenes the fundamental principle
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of international competitiveness. That is, our tax legislation should not be so

burdensome as to put groups that are owned out of South Africa at a competitive

disadvantage to those owned out of other countries. (This is to be distinguished

from the entirely accepted concept of specific reciprocal arrangements between

States, aimed at facilitating the flow of information and protecting the specific tax

bases of the contracting States.)

136 Unless the rest of the world applies similar provisions, and given that the majority

of countries globally do not even have CFC legislation, so this would be an

unrealistic assumption, this provision will put SA held multi-national groups at a

commercial disadvantage, which we submit is not in the best interest of SA –

particularly in the light of in the current recession and attempts at recovery.

137 Furthermore, there should be a distinction between :

 a position where the original decision to establish a foreign operation is solely

or mainly tax-motivated; and

 a scenario where the decision to establish a foreign business establishment is

entirely commercial, but the eventual decision as to the location is influenced

by tax considerations.

Under the new proposal, if the CFC has the option to set up in one of two equally

attractive locations (from a commercial perspective) but the one offers greater tax

benefits, the taxpayer would have to choose the harsher regime or risk losing the

FBE exemption.

138 Submission: Remove the requirement that the choice of location of the FBE must

not be solely or mainly motivated by the avoidance of foreign tax.

139 The recognition (in the proviso to the new definition) of the reality of shared

resources, is indeed welcomed.

140 However, there is no good policy reason (we submit) why a company whose

resources are taken into consideration in terms of the proviso should have to be

incorporated in the country in which the fixed place of business is located. It is not

a requirement that the CFC must have a place of business in the country in which it

is incorporated or tax resident. Apart from certain anti-diversionary rules in

s9D(9)(b), the place of incorporation or tax residence of the CFC is essentially

irrelevant for FBE purposes –and with good reason. The issue is about economic

substance irrespective of the place of incorporation or effective management. It is

submitted the main rationale behind the FBE concept was that, because matters

like place-of-effective-management and place-of-incorporation were open to

(potentially abusive) manipulation, the focus should be solely on clearly established

material economic substance. It is thus somewhat confusing that the question of

place-of-incorporation is now being brought into the equation.
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141 There is therefore no reason why this should apply to a place of business of

another group company on which the CFC wishes to rely.

142 Submission: The requirement in item (i) of the proviso to the “foreign business

establishment” definition in s9D(1) should be deleted in its entirety. Alternatively,

the proposed requirement for “incorporation” should be replaced with a requirement

that the place of business of the group company should be located in the same

country as the place of business of the CFC.

High tax exemption

143 Given that the overriding test internationally for determining whether a company is

subject to tax is more likely to be residence rather than incorporation, it is difficult to

understand why so much importance is being attached to the place of

incorporation. Furthermore, since the most important factor in this case is that the

CFC must in fact be subject to tax at a high rate, we again question why the place

of incorporation is being given such preference. Even if it is argued that the place

of incorporation is harder to manipulate than the place of residence (or effective

management), the overriding factor remains whether or not a high rate of tax is

suffered.

144 Submission: The requirement that the CFC must be “subject to tax” (in Item (i) of

the new proviso) as well as the test for the tax rate (in Item (ii)) should refer to the

country in which the company is tax resident and not in which it is incorporated.

145 The use of the phrase “assessed loss” in sub-item (iii)(bb) of the new proviso is

potentially problematic as it is a defined term in s20(2) ITA –and it can belong to

only one taxpayer, and (furthermore) it can only be carried forward. Against that

however, foreign jurisdictions often permit related taxpayers to utilise the tax losses

of other (related) taxpayers and also to carry tax losses back to previously

assessed tax years.

146 Whilst the object of sub-item (bb) appears to do a comparison of the actual

(foreign) tax charge against what the tax charge might have been under SA tax

rules, it would be unfair to ignore some of the major differences in tax rules. For

example, SA does not (yet) allow the deduction of interest incurred in share-

acquisitions, whereas most developed nations do.

147 Even though there are many such differences that should arguably be taken into

account, it is conceded that it is an immensely complex task to accomplish at this

stage. That said, it is submitted that the question of “losses” represents perhaps

the biggest difference that simply cannot be ignored.
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148 Submission: The reference to “assessed loss” should be clarified to include all tax

losses that are allowed to be set off in terms of the foreign tax rules.

149 Even if all the tax rules in the foreign jurisdiction (bar the tax rate) are identical to

SA tax law, so that the net income calculation is identical to the foreign

jurisdiction’s assessment of taxable income, the application of a 20% corporate tax

rate will still be less than 75% of what would have been paid in SA.

150 Therefore, jurisdictions with a tax rate of 20% can only ever qualify if their tax rules

are harsher than SA’s so that a foreign taxable income amount in excess of the SA

computation is determined.

151 Submission: The 75% requirement in Item (iii) should be reduced to two-thirds or,

at most, 70% of what would have been paid under SA tax law.

4.2. Foreign Portfolio Dividends

152 With the extension of DT to foreign dividends paid to SA residents (if the foreign

company is listed in SA), it is noted that such dividends are not exempt from DT

where paid to companies or collective investment schemes in securities while local

dividends are. This differing treatment applied to foreign dividends cannot be

justified and payments of foreign dividends to such shareholders should be

exempt, particularly given that on-distributions of such amounts received by these

entities will also be subject to the dividend tax, effectively resulting in double tax.

153 Given that the decision to impose DT on these dividends was based on the desire

to level the playing fields between foreign and local companies listed in SA, the

failure to exempt SA-resident corporate shareholders will have the opposite effect.

154 Submission: The exemption in s64F(3) should be expanded to also include the

exemptions referred to in s64F(2) ITA.

155 As regards the Normal Tax treatment of foreign portfolio dividends, it is noted that

the exemption in s10(1)(k)(ii)(bb) is substantially retained –correctly so, it is

submitted. However, the use of the language “The current exemption for dual

listed foreign companies will be eliminated” on page 63 of the Explanatory

Memorandum is somewhat confusing. Presumably this refers to DT (not Normal

Tax), although the existing version of the DT rules do not contain a specific

“exemption” for such foreign dividends but instead simply do not include them in

the DT net.
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156 Submission: The unclear statement in the Explanatory Memorandum should be

clarified to accord with the preservation of the s10(1)(k)(ii)(bb) exemption.

Certainly, the suggestion that this exemption might be “eliminated” is likely to

invoke considerable outcry.

157 Whilst the rationale for imposing DT on dual-listed foreign dividends with effect

from the STC-DT change-over date is understood, there seems to be no basis for

changing the current treatment while STC still applies. What then –in the context

of STC– is the basis for withdrawing the creditability of such dividends, i.e. through

the deletion of s64B(3A)(b). It is also of concern that the Explanatory

Memorandum offers no explanation (as far as we can see) for this proposal.

158 Submission: The proposal to delete s64B(3A)(b) must be withdrawn.

159 No amendments have been made to the definition of a “foreign dividend”. The

effect of this is that a foreign dividend is determined with reference to the old

dividend definition while dividends paid by resident companies are determined with

reference to the new dividend definition. These two definitions differ fundamentally,

particularly with the amendments proposed in the draft bill. For example, a

capitalisation issue of equity shares will constitute a dividend under the new

definition, but not under the old definition. These differences will create confusion

and add unnecessary complexity to the legislation.

4.3. Repeal of Foreign Loop Exemption

160 The repeal of this exemption from income tax will have the effect that the profits

from which such foreign dividends are declared will effectively be subject to income

tax in South Africa twice, once in the hands of the SA subsidiary or branch of the

foreign company and again in the hands of the shareholder. The exemption should

therefore remain in place.

161 It is not clear whether the proposed deletion of the s64B(3A)(d) prohibition –in its

entirety– is in fact intended, since (it appears that) this will render all foreign

dividends automatically creditable for STC. It is submitted that this matter should

be clarified.

162 We note the possibility that the intention might have been to scrap only the sub-

para (i) exclusion, in line with the scrapping of the Normal Tax exemption in

s10(1)(k)(ii)(aa). However, it is not clear why the effective date for this deletion

should be the date of promulgation when the scrapping of the Normal Tax

exemption is only operational upon the change-over from STC to DT.
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163 Submission: If it is indeed only the exclusion from s64B(3A)(d) that is to be deleted

(not the entire (3A)(d)), then the effective date should refer to the coming-into-

operation of the new Part VIII of Chapter II.

4.4. Deferral of Deductions relating to Offshore Short-term Insurance

Reserves

164 No comment in this document.

5. SPECIALISED ENTITIES AND CIRCUMSTANCES

5.1. Agricultural Trusts

165 No comment in this document.

5.2. FSB Consumer Education Foundation

166 No comment in this document.

5.3. Tax Relief for Public Benefit Organisations and Recreational Clubs –

Retrospective Approval

167 No comment in this document.

5.4. Transitional Period for Revised Taxation of Clubs

168 No comment in this document.

5.5. Repeal of Provisional Tax Status of Public Benefit Organisations,

Recreational Clubs, and Home Associations

169 No comment in this document.

5.6. De Minimus Thresholds: For Bodies Corporate, Share Block

Companies and Home Owners Associations

170 No comment in this document.

5.7. Converted Section 21 Companies

171 No comment in this document.

5.8. Film Cash Subsidies Converted

172 No comment in this document.

5.9. Film Allowance – Refinement of Anti-avoidance Rules

173 No comment in this document.
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6. ESTATE DUTY

6.1. Portable Spousal Deduction

174 The use of the term “net value” in s4A(2) is problematic. Net value excludes any

property accruing to a spouse. The reference should therefore be to net value

before any deduction under s4(q).

175 The limitation of the rollover of the abatement to situations where a spouse

acquires all the property is likely to be problematic even for many simple estates.

Any legacy awarded to another heir will mean that the rollover will not apply. For

example, a wife may bequeath her jewellery to a daughter and the residue of her

estate to her husband. In such circumstances there will be no rollover of the

abatement to the husband. This is a common situation in the simplest of estates.

There is no reason why the abatement should not be rolled over to the extent that it

is not utilised in full.

176 Submission: The rollover should apply automatically to the extent that any portion

of the abatement is not utilised.

177 Given that this change was announced in the Budget Review, it is submitted that

the effective date should be brought forward from 1 January 2010. There is no

reason why the estates of persons dying between then and 2010 should be

penalised.

178 Submission: The effective date should be brought forward. 1 March 2009 is

recommended as being reasonable.

6.2. Usufructary Estate Planning Scheme

179 No comment in this document.

7. INDIRECT TAX

7.1. Indirect Tax Treatment of Share Block Companies

180 No comment in this document.

7.2. Impact of Value-Added Tax on Re-organisations

181 No effective date is contained in the draft Bill for these amendments.
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182 The exclusion of s42 from the VAT relief is a mistake. It is incorrect to state that

these transactions mainly deal with single asset transactions. For example, they

are the sole means by which a sole proprietor or partnership can incorporate a

business. In any event, single asset transfers are probably the principle area in

which VAT relief is required, given that transfers of multiple assets are more likely

to qualify for zero-rating as going concerns.

183 The limitation of relief for s45 purposes to disposals of going-concerns is

problematic. In most cases, no relief is necessary where the disposal is of a going-

concern as it will in any event qualify for zero-rating. It is disposals of non-going

concerns where relief is required, for example, where a company disposes of a

property to a lessee.

184 Paragraph (bb) of the proviso to s8(25) does not read clearly and is difficult to

interpret in relation the wording of paragraph (i).

185 The new s8(25A) flies in the face of the principles of the provisions contained in the

Income Tax Act. Those provisions provide no basis for the transfer of tax liabilities

(or claims for deductions) related to unrelated transactions to the transferee. There

is no basis for such treatment for VAT purposes and SARS would be well within its

rights to collect such taxes from the transferor out of the consideration accruing to

it. This is also contrary to the purpose of s8(25) which clearly only deems the

parties to be one and the same person for purposes of the supply in question

between those persons and not for past supplies to or by the transferor.

8. SPECIAL MEASURES RELATING TO THE SHARING OF GENERAL

FUEL LEVY REVENUE

186 It is contrary to best practice (we would submit) for primary legislation to be

included in an Amendment Act. Schedule 1 should therefore be inserted into the

Customs and Excise Act.

9. CLAUSE-BY-CLAUSE COMMENTS

Taxation Laws Amendment Act

9.1. Clause 8(1)(zF) – Definition of “trading stock” (s1 ITA)

187 The statements made in the draft Explanatory Memorandum to the effect that the

Tax Court judgment does not accord with the judgment in the Richards Bay Iron &
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Titanium case are made as statements of fact. This is the view of SARS and will

only be confirmed or dismissed on finalisation of the appeal. Such statements and

statements to the effect that taxpayers cannot rely on the Tax Court judgment

should not be made in the final explanatory memorandum.

188 The proposed amendment to the trading stock definition is too wide. As it is

currently worded, it could be construed as including, for example, the property on

which a mine is located or mining rights themselves. It is suggested that a

separate component of the definition be introduced to specifically deal with

stockpiles rather than incorporate it into the general definition.

189 The inclusion of mining stockpiles in trading stock is likely to impose a significant

tax burden on affected taxpayers at a time when miners can least afford it. Indeed,

purely the complications around the valuation of stock-piles represents a significant

burden to taxpayers.

190 Submission: The proposal to widen the “trading stock” definition should be

withdrawn. Alternatively, consideration should be given to phasing in such

amounts, as was previously done in respect of construction contracts and

consumable stores and spare parts.

9.2. Clause 18 – Research & Development

191 Whilst the further refinement of s11D ITA is welcomed, there remain two crucial

areas of uncertainty that need to be addressed. In principle, the intent and

operation of s11D is welcomed, and it offers the potential to further encourage the

creation and retention of jobs in the SA market –especially in light of the current

economic conditions.

192 First, the ambiguity around the recoupment provision in s11D(9) must be

addressed. On the one hand, it is well-accepted that s11D(9) must apply to

scenarios where a researcher recovers expenditure in the sense that it becomes

tantamount to non-expenditure (e.g. refunds, cancellation of contracts, etc.). On

the other hand however, it is not clear that the appropriate protection is afforded to

SA-resident contract researchers (e.g. under contract with a foreign principal). In

this case, the contract researcher charges a fee for the R&D work undertaken –but

the fees charged are often based on some form of cost-recovery mechanism (e.g.

a fee determined as cost + a percentage in line with the OECD established arm’s

length principle of a cost plus pricing model for the provision of services).

193 Submission: There should be clarity that the charging of contract R&D fees by

contract researchers is not treated as a “recovery” or “recoupment” of costs
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contemplated in s11D(9) –notwithstanding that the contract R&D fees may be

determined with reference to costs incurred.

194 Secondly, the ambit of the prohibition in s11D(5) should be clarified. For example,

if a software developer has a customer who undertakes market research, and the

customer requires certain programming to be used in its market research. In this

case, it is submitted that the software developer is not in fact incurring expenditure

related to market research, but instead is only incurring expenditure on software

development that qualifies for deduction under s11D(1)(&(2). There are also

several examples where software developers develop programs to assist

customers in streamlining their “internal business processes”, but it is submitted

that such software development is not disqualified from deduction under s11D(5)

since the programmer’s activity and trade is the development of the software –not

the actual internal business process.

195 Submission: The ambit of s11D(5) should be appropriately restricted and clarified.

9.3. Clause 30 – UDZs

196 The proposed amendments have still not addressed the anomaly caused by the

effective date of the previous amendment to s13quat in the 2008 Revenue Laws

Amendment Act (No 60, 2008).

197 Clause 29 of the 2008 Amendment Act offered two main amendments, namely

(i) the “extension” of the UDZ regime from 31-Mar-09 to 31-Mar-14; and

(ii) to enhance the allowances granted.

198 However, under Clause 29(2) of the Amendment Act these amendments only apply

to projects initiated from 21-Oct-08 or later. Whilst this is entirely appropriate in

relation to item (ii) above, i.e. only subsequent projects should receive the

enhanced allowances, it is inappropriate in relation to item (i) above. In other

words, the current impact is that any project started before 21-Oct-08 must have

been brought into use by 31-Mar-2009, whereas any project started on or after 21-

Oct-08 will qualify as long as the project is brought into use by 2014. This can

clearly not have been intended.

199 Submission: The effective date in Clause 29(2) of the 2008 Amendment Act

should be corrected so that the 2014 extension applies to all projects, whilst the

enhanced depreciation allowances only apply to the newer projects.
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9.4. Clause 79 – 2nd Provisional Tax Payment

200 It is submitted that this proposal is potentially unfair. It seems that the proposed

amendment will have no benefit whatsoever for taxpayers not falling into the

“designated class”. It is clear from the draft Explanatory Memorandum that this will

exclude larger taxpayers who will still face substantial difficulties in estimating their

taxable income to the required degree of accuracy to avoid additional tax.

201 Whilst the proposal recognises that the current rule is harsh and unfair in relation to

“small” and “unsophisticated” taxpayers, it fails to appreciate that these are not the

only categories of taxpayers that are suffering under the current compliance rules.

Even though multinational corporations (for example) do not have the same

difficulties that smaller taxpayers have, the fact of the matter is that they have

substantial other complications that equally result in hardship under the current

rules.

202 Further, it is considered dangerous that the current proposals do not actually

address the detail of the proposed solution, but in fact leave the detail to be

determined by the Commissioner for SARS at a later date. Given the controversy

around this proposal, we express concern about effectively removing it from the

scrutiny of public comment before the Standing Committee and Parliament.

203 Submission: The detail of the proposed amendments, i.e. the calculation basis,

should be included in the proposed Amendment Bill.

204 Submission: Relief should be made available to all taxpayers, not just a select

group.

205 We also wish to record that (in our opinion) the international precedent cited by

National Treasury and SARS do not support the current SA system. The two

separate matters to be considered are :

(a) the 80% accuracy requirement; and

(b) the imposition of a 20% penalty.

206 Whilst India and Ireland are often quoted as having accuracy requirements of 90%

or 100%, a fuller appreciation of the matter requires us to also consider that :

(a) It seems that SARS are being selective in their choice of these two

jurisdictions which is tantamount to “cherry-picking”. Worse, is that these

jurisdictions are by no means reflective of the global norm. Examples could

easily be given where the accuracy requirement is equal to or lower than the

rules in SA; and
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(b) Neither India nor Ireland impose a penalty –not even a small penalty. They do

both however charge interest on the under-estimate, but this option has never

been offered to SA taxpayers.

207 Our concern is that taxpayers during the course of 2008 public hearings, and since

the enactment of this provision, continuously commented that there is no

international precedent for the imposition of a penalty regime, and therefore the

suggestion that this provision has the support of international precedent is simply

not appropriate. There is however ample international precedent for the

introduction of interest on tax paid and we support SARS on the need to introduce

this element into the provisions surrounding the 2nd provisional tax payment.

(Indeed this further supports our request that this matter should be dealt with in the

legislation subject to public debate before the Standing Committee.)

Taxation Laws SECOND Amendment Act

9.5. Clause 1 – Allocation of Payments

208 This is primary legislation which should not be contained in an Amendment Act. It

is suggested the relevant provisions should be inserted into the South African

Revenue Service Act.

9.6. Clause 7 – Disclosure of Non-financial information

209 Considering that this provision is a limitation on the right to privacy afforded by the

constitution, it should provide specifically what non-financial information the

Commissioner may disclose and not leave it open to the Commissioner to

determine.

9.7. Clause 14, 36 – Payment of Tax pending Objection or Appeal

210 Various factors are listed that the Commissioner is required to take into

consideration in his decision whether or not to suspend payment. In paragraph (d)

the Commissioner is required to consider if the taxpayer has an arguable case. To

some extent, this places the Commissioner in the position of judge and jury and is

not appropriate. This is particularly so given that it is impossible for the

Commissioner to properly apply his mind in this regard before he has considered

the objection and which the Commissioner is only required to consider an objection

within 60 business days of the submission thereof (although in practice SARS often

takes a lot longer than this). If it is intended to simply refer to an initial review

aimed at ensuring that the objection is not frivolous, then the language to be used

should be “not frivolous” as opposed to “arguable”.

211 Another factor to be considered is whether fraud is involved. This should be limited

to the case where a taxpayer has been convicted of fraud in respect of which the
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dispute is related. It should not be applicable where SARS merely alleges fraud as

such a consideration would, arguably, be unconstitutional.

212 The provisions should provide for the date from which interest on tax refunds is to

be calculated.

9.8. Clause 16, 30, 44, 50 – Compounding of Interest

213 The compounding of interest on a daily basis is likely to cause undue difficulties for

taxpayers in determining the amount of interest to be paid to settle a tax debt.

While it is acknowledged that the compounding of interest is both ideal and

reasonable, a monthly compounding period would simplify matters and be in line

with the most common commercial practice.

9.9. Clause 19 – Penalty on Underpayment of Employees Tax

214 The deletion of para 5(5) of the 4th Schedule –such that the penalty is to be treated

as tax (instead of a penalty) – will create the complication that Employees’ Tax

reconciliations will not balance. If the intention is to ensure that interest is

chargeable, the amendments should rather be made in the rules governing

interest.


