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PRELIMINARY BUSA SUBMISSION

DRAFT TAXATION LAWS AMENDMENT BILLS

JUNE 2009

Introductory remarks

Honourable Chairperson – members of the Standing Committee on Finance – Business Unity South Africa (BUSA) appreciates the opportunity to provide some comments on the Draft Taxation Laws Amendment Bills as tabled in Parliament by the National Treasury and SARS in June 2009. 

BUSA is cognisant that these Bills give effect to tax proposals announced in 2009 February Budget and thus our commentary will primarily reinforce submissions made at that time.  Our approach is to highlight three macro issues which are of significant concern to business namely the Fuel Levy, the 2c/kWh levy on electricity, and finally personal income tax relief.  We also present detailed comments on insertion of sections 12K and 12L which raises significant concerns for BUSA.  In respect of these two insertions, BUSA supports the concept but has some concerns around implementation.  BUSA believes that the concerns can easily be addressed and wishes to present some proposals for amendments to the text.

Fuel levy

In our submission to parliament on the main budget, BUSA raised concerned about the increase in the general fuel levy and the road accident fund levy effective as from April 2009. It was our view that, the fuel levy was a revenue raising approach. BUSA remains concerns about the impact of the introduction of the increase in the Fuel levy. Whilst we understand that government needs to raise additional revenue, we are concerned that the proposed levy will have an inflationary impact and will deter household confidence. 

BUSA is also concerned that the increase in the Road Accident Levy is not accompanied by a clear turn around strategy for the Road Accident Fund. In our mind, the two matters must be dealt with simultaneously.   Thus we are proposing that the increase in the levy must be deferred until the turnaround strategy for RAF is completed. 

2 cents /kWh electricity levy

While BUSA understands that the rationale for an environmental tax as outlined by the National Treasury, we are deeply concerned that if implemented in its current form, that this levy will result in a “front-loaded” large increase in electricity prices, with the associated large disproportionate negative impact on the economy. The 2 cents/kWh levy is equivalent to raising the electricity price by about 10%, which means that the electricity price increase for this year is going to average about 35%. This is particularly concerning given the standing Eskom’s application for an interim increase of an effective 25% real increase in electricity prices. BUSA is very concerned that such a large “front loaded” increase in the electricity price will disproportionately negatively impact on the economy, because of the adjustment time required by business to move towards more energy efficient technologies. In the light of current economic circumstances, and the impact on business the 2c/kWh must be deferred until the economic environment improves. Additionally, we are concerned that the tax will fail to meet its “main aim of changing behaviour” as the current electricity market does not provide alternatives for consumers. 

FISCAL DRAG

BUSA welcomes the proposals which will offset fiscal drag by making changes to brackets, primary rebates and some thresholds. We agree with the department that such proposals will provide relief for consumers and can stimulate consumer demand which can assist in addressing the current economic challenges. However, the impact of the proposals might be negated by the proposed increases in Road and Fuel Levy and the introduction of the 2c/kWh Levy which can be considered additional taxes on registered taxpayers.  

COMMENTS ON SECTION 28 AND 29

Section 28(1): insertion of 12k: exemption of certified emission reductions

BUSA welcomes the introduction of this exemption and supports the proposed approach.

Subsection (2):  In terms of the decision referred to in the modalities referred to in the section the Clean Development Mechanism will expire in 2012.  The cut off date of 2012 is therefore understood to mean that only projects registered in terms of subsection (1)(b) will be eligible for the proposed exemption.  However the project may be registered in 2012 and only commissioned after that date, which means that receipt or accrual of any amount may occur after that date.  Subsection (2) should therefore be amended to clarify that credits accrued during the life of a CDM project registered before the 2012 deadline in terms of the modalities will be eligible for the exemption.

Second subsection (2) should be subsection (3).

Proposals for amendment are presented in Annexure 1.

Section 29(1): insertion of 12l: allowance for energy efficiency savings

BUSA welcomes the introduction of a tax allowance which will be applicable to all tax payers in respect of improvements in energy efficiency.

BUSA would like to emphasize however the imperative to base the determination of the proposed tax allowance and all other incentives for achieving savings in energy use on the same measurement methodology.

It is recognized that allocation of tax revenue to incentivise behaviour needs to be done within a set of clear rules and that measurement must be verifiable and include a mechanism to ensure certification of the measurement.

In this regard, BUSA would like to refer to the existing system of certification bodies that is currently used for a variety of regulatory requirements which include measurement or verification of performance, particularly where a specialised level of technical competence is required.  The South African National Accreditation System has been established by statute as the only accreditation body in South Africa as set out in section 2 of the Accreditation for Conformity Assessment, Calibration and Good Laboratory Practice Act.

 “2.   Purpose.—The purpose of this Act is to provide an internationally recognised and effective accreditation and GLP compliance monitoring system for the Republic by—


(a)
establishing SANAS as a public entity;


(b)
recognising SANAS as the only accreditation body in the Republic for—


(i)
conformity assessment and calibration; “

All certification or inspection bodies which require accreditation in terms of legislation as is the case here should be accredited by SANAS. This approach to energy efficiency measurement was confirmed during the Nedlac discussions on the Energy Bill, during which it was agreed that measurement of energy efficiency would be certified by bodies accredited by SANAS.

BUSA affiliates, particularly those that are signatories to the Energy Efficiency Accord, have been undertaking energy efficiency audits for some time and have been using professional engineers to undertake this task.  BUSA recognises measurement of energy efficiency improvements for legal purposes will require a mandatory certification or inspection system.   SANAS is currently developing the necessary accreditation standards to allow the accreditation of certification or inspection bodies in the field of energy efficiency.

BUSA is therefore concerned that the approach to measurement proposed in section is not only contrary to what has been agreed but undermines the Government’s commitment to a single national accreditation system which in turn is recognised internationally through multilateral agreements.

Reducing the energy intensity of the economy is likely to be a key element of South Africa’s contribution to reducing greenhouse gases.  While South Africa as a developing country is unlikely to face mandatory targets on green house gas emissions in the current round of negotiations, there is no doubt that energy intensive exports are likely to face challenges in the future. It is therefore imperative that the measurement of energy intensity is undertaken by institutions that are accredited by an internationally recognised accreditation system.

In the light of the above BUSA therefore presents the following comments and proposals in respect of the draft inclusion of section 12L.  Proposals for changes to the draft insertion are presented in Annexure 2.  In further support of these comments, BUSA also submits comments on the explanatory note to this section.

COMMENTS ON EXPLANATORY NOTE

Background

It is true that improving energy efficiency will make a major contribution to climate change mitigation, but energy efficiency also needs to be vigorously pursued as a result of the less than adequate electricity generation capacity that will prevail for the next 3- 4 years.  The need for energy efficiency, as a necessary investment strategy for industry and as a public policy strategy, has never been greater. 
The establishment of SANEDI in terms of the Energy Act is recognised by Business.  However the Act does not provide for SANEDI to be the certification body in respect of energy efficiency or to be the regulator in this regard.  There is therefore no reason to restrict support for energy efficiency to this organisation. 

A number of industrial energy efficiency audits have already been carried out through the National Cleaner Production Centre, supported by the dti.  The outcomes of these audits often lead to investment which could qualify for the proposed tax allowance.  It would therefore be preferable if a seamless process could be effected between the implementation of the recommendations of an energy efficiency audit and a certificate of achievements.

The proposed approach is not supported for a number of reasons.  It in effect sets government up as a monopoly in competition with other public sector and private sector bodies and is in contravention of the Government strategy for accreditation of public and private sector monitoring and verification agencies.  This matter was discussed in detail during the Nedlac negotiations on the Energy Bill and it was agreed that certification would be undertaken by SANAS accredited bodies.

It is understood that the South African National Accreditation System (SANAS) was established as a public entity in terms of the Accreditation for Conformity Assessment, Calibration and Good Laboratory Practice Act, Act 19 of 2006.in order to strengthen government’s recognition of the national accreditation system.
Reasons for change

BUSA supports the motivation for the change as set out.  BUSA has repeatedly argued for government support for investment in energy efficiency.  However the introduction of the technical basis for the determination needs to be aligned with other incentives and also the proposed regulatory approach to energy efficiency targets.  Measurement of the energy efficiency savings achieved must be harmonized  in order to costs.  In addition, a technical requirement of this nature needs to comply with Government’s policy on technical regulation which has been developed to ensure compliance with South Africa’s obligations in terms of the World Trade Organisation Agreement on Technical Barriers to Trade.

Proposal

The baseline methodology referred to here, needs to be finalised urgently.  The International Performance Measurement and Verification Protocol of the Energy Efficiency Organisation may be a useful document as reference but in view of the intention of the Department of Energy to regulate energy efficiency, it is not suitable for direct reference in South African regulation.  In terms of the government strategy on technical regulation, such technical requirements should be regulated in terms of a national standard, which may be based on international documents of this nature.  BUSA therefore urges government to urgently initiate the development of the necessary national standard for which provision exists in the Standards Act of 2008.  The International Performance Measurement and Verification Protocol of the Energy Efficiency Organisation can be used as an input into the standards process.

It is not clear how the costs of the certification will be allocated and as proposed in this note, a double system seems to be contemplated which will increase the cost.  Accreditation by SANAS will confirm the competence of the certifiers.  Certification should not be done twice.  The process of obtaining a certificate needs to be simplified in order to be cost effective and at the same time facilitate international recognition for export purposes in the future.

The National Electricity Response Team is currently reviewing the Power Conservation Program, which will be supported by regulations on energy efficiency and it is assumed that the regulations referred to here are the same.  BUSA supports President Zuma’s commitment to policy coherence very strongly and believes that this is an area where the pursuit of this objective requires urgent attention.

BUSA does not support the approach to verification of the energy efficiency saving eligible for the tax allowance proposed in the Bill for the following reasons, namely

· It undermines the government’s policy on the use of technical standards and accreditation in technical regulation

· It is not harmonised with other energy efficiency measurement approaches that are under consideration

· The approach to measurement has not been discussed with business and industry as committed to in terms of the Energy Efficiency Accord concluded between business and government

· The use of SANEDI as contemplated will result in a duplicate certification procedure and will not result in an international recognised system of measurement

CONCLUSION

BUSA welcomes the concept of a tax allowance for energy efficiency and would like to see it incorporated into the Amendment Act.  This could be done by amending the propose text to accommodate accreditation of certification bodies by the National Accreditation System in line with existing national legislation. The technical regulations required to support the allowance should be drafted for consultation as soon as possible.

ANNEXURE 1

PROPOSED AMENDMENTS TO SECTION 28

28. (1) The Income Tax Act, 1962, is hereby amended by the insertion of the

following section:

“Exemption of certified emission reductions

12K. (1) For the purposes of this section—

‘certified emission reduction’ means a certified emission reduction as defined in paragraph 1(b) of the Modalities;

‘Clean Development Mechanism project’ means a CDM Project as

defined in regulation 1 of the Regulations;

‘Designated National Authority’ means the DNA as defined in regulation 1 of the Regulations and designated in regulation 2 of the Regulations; 

‘Kyoto Protocol’ means the Protocol to the United Nations Framework

Convention on Climate Change adopted at the third session of the Conference of the Parties to the United Nations Framework Convention on Climate Change in Kyoto, Japan, on 11 December, 1997;

 ‘Modalities’ means the Modalities and procedures for a clean development mechanism as contained in the Annex to Decision 3/CMP.1 in Part Two of the Addendum to the Report of the Conference of the Parties serving as the meeting of the Parties to the Kyoto Protocol on its first session, held at Montreal from 28 November to 10 December 2005 (FCCC/KP/CMP/2005/8 Add.1);

‘qualifying CDM project’ means a Clean Development Mechanism project—

(a) in respect of which a letter of approval as contemplated in regulations 3(1)(a) and 7(3) of the Regulations has been issued by the Designated National Authority; and

(b) that has been registered as contemplated in paragraph 36 of the

Modalities; and 

‘Regulations’ means the Regulations for the Establishment of a Designated National Authority for the Clean Development Mechanism, 2005 (Government Notice No. R.721 published in Government Gazette No. 27788 of 22 July 2005), made by the Minister of Environmental Affairs and Tourism in terms of section 25(3) of the National Environmental Management Act, 1998 (Act No. 107 of 1998). 

(2) There must be exempt from normal tax any amount received by or accrued to or in favour of any person in respect of the disposal by that person of any certified emission reduction derived by that person in the furtherance of a qualifying CDM project carried on by that person provided that the project complied with the requirements for a qualifying project, before 31 December 2012.” 

(3) Subsection (1) comes into operation on [date of introduction] and applies in

respect of disposals on or after that date.

ANNEXURE 2

PROPOSED AMENDMENTS TO SECTION 29

29. (1) The Income Tax Act, 1962, is hereby amended by the insertion of the following section:
“Allowance for energy efficiency savings 

12L. (1) For the purposes of this section—
‘energy certificate’ means a certificate issued by a body accredited by the  South African National Accreditation System, reflecting—
(a) 
the baseline at the beginning of the year of assessment, determined in accordance with the Regulations;

(b) 
the baseline at the end of the year of assessment, determined in accordance with the Regulations;

(c)
the annual energy savings measured and expressed in kilowatt hours for the year of assessment determined in accordance with the Regulations; and

(e) 

‘Regulations’ means the Regulations issued by the Minister of Energy in terms the National Energy Act, 2008 (Act No. 34 of 2008);

‘South African National Energy Development Institute’ means the organisation as contemplated in section 7 of the National Energy Act, 2008 (Act No. 34 of 2008).
South African National Accreditation System means the organisation established in terms of the Accreditation for Conformity Assessment, Calibration and Good Laboratory Practice Act (Act 19 of 2006)
(2) In determining the taxable income derived by any person in any year of assessment ending before 1 January 2020 from carrying on any trade, there shall be allowed as a deduction from the income of that person so derived an allowance as determined in accordance with the formula in subsection (3).

(3) The amount of the allowance contemplated in subsection (1) must be determined in accordance with the formula—

A= B X C

     D 

in which formula—

(a)
“A” represents the amount to be determined; 

(b) 
“B” represents the energy efficiency savings measured and expressed in kilowatt hours for the year of assessment of the taxpayer as contemplated in paragraph (c) of the definition of energy certificate in section 1;
(c) 
“C” represents the applied rate as the lowest feed-in-tariff expressed in rands per kilowatt hour in effect during the year of assessment as determined in terms of the Regulatory Guidelines of the National Energy Regulator of South Africa issued in terms of section 4(a)(ii) and 47(1) of the National Energy Regulator Act, 2004 (Act No. 40 of 2004); and

(d) 
“D” represents the number two, unless a different number has been announced by the Minister in the Gazette in which case “D” represents that number.



