LEGAL OPINION

From: Adv M R Vassen Parliamentary Legal Adviser: LEGAL SERVICES

MEMORANDUM

TO: Chairperson of the Select Committee on Social Services

DATE: 16 March 2009

SUBJECT: Draft Regulations submitted to the Select Committee on Social Services in terms of section 3(2)(b) of the Children's Act of 2005

1. I was requested to advise on the Draft Regulations to the Children's Act of 2005 (the Act), submitted by the Minister of Social Development (the Minister).

2. The Minister submitted the regulations in terms of section 3(2)(b) of the Act. In terms of this section, in the event of a conflict between regulations made in terms of the Act and provincial legislation, the conflict must be resolved in terms of section 146 of the Constitution. Section 3(3) specifies however that for the proper application of section 3(2)(b), the Minister must submit all regulations made in terms of the Act and which affect a province, to the National Council of Provinces for approval.

3. As the Minister did not indicate whether the regulations conflicted with provincial legislation, on 21 November 2008 the Chairperson of the Select Committee requested the Minister to advise whether any regulation was in conflict with provincial legislation.

4. On 31 January 2009 the Minister advised that regulation 8, if approved, would conflict with certain provincial legislation.

5. The Minister indicated that section 12(9)(a) of the Act provides that "circumcision of male children older than 16 (and younger than 18) may only be performed if the child has given consent to the circumcision in the prescribed manner", The Minister points out that regulation 8 subsequently provides that consent by a male child older than 16 (but younger than 18) to circumcision must be in a form substantially corresponding with Form 3. The Minister indicates that regulation 8 is in conflict with –

	section 7(1) of the Eastern Cape Health Standards in Traditional Circumcision Act of 2001 which provides that the parent or guardian of a prospective initiate must, in respect of a prospective initiate below the age of 21 years, complete and sign a consent form.


	section 3 and 4 of the Free State Initiation School Health Act of 2004 which provides that the minimum required age for the initiate to be accepted at an initiation school is 16 and that the parent of a prospective initiate below the age of 18 must authorise that the child be initiated.


	the Northern Province Circumcision School Act of 1996 which provides that no person below the age of 12 can be admitted to an initiation school and that a person below the age of 21 can only be admitted with the prior consent of his or her parent or guardian.


6. I have scrutinised the above provincial legislation and agree that regulation 8 would be in conflict with it. As such, regulation 8 must be approved by the National Council of Provinces. Section 3(2)(b) of the Act stipulates that the conflict must be resolved in terms of section 146 of the Constitution.

7. Section 146(1), provides that this section applies to a conflict between national and provincial legislation falling within a functional area listed in Schedule 4. Section 146(2) further provides that national legislation that applies uniformly with regard to country as a whole prevails over provincial legislation if, inter alia,

(a) the national legislation deals with a matter that cannot be regulated effectively by legislation enacted by the various provinces individually; or

(b) the national legislation deals with a matter that, to be dealt

with effectively, requires uniformity across the nation, and the national legislation provides that uniformity by establishing-

(i) norms and standards;

(ii) frameworks; or

(iii) national policies

8. In terms of section 146(6), a law made in terms of an Act of Parliament (ie delegated legislation) can only prevail if that law has been approved by the National Council of Provinces.

9. In my view, as "welfare services" is listed in Schedule 4, section 146 is applicable. I am also of the view that regulation 8

	deals with a matter that cannot be regulated effectively by legislation enacted by the various provinces individually;


	to be effective, it is necessary to provide for uniformity across the nation by establishing national norms and standards with regard to the age of consent and manner of consent with regard to male circumcisions.


10. In terms of section 146(6), regulation 8 can only prevail over the provincial legislation if it is approved by the NCOP. In my view regulation 8 deals with a matter that cannot otherwise be regulated effectively by the various provinces individually; and it is also essential that national norms and standards be created in respect of male circumcision.
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