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An Agreement between the Governments of South Africa and the Kingdom of Lesotho on the Facilitation of Cross Border Movement of Citizens

February 2009 

Introduction 

The governments of South Africa and the Kingdom of Lesotho entered into discussions regarding the facilitation of cross-border movement of the countries’ citizens. The discussions culminated into an agreement to facilitate cross border movement of their citizens signed by the respective Ministers in Cape Town on the 19th June 2007. The objective was to minimize the escalating costs related to improving service delivery regarding immigration clearance of their citizens who routinely cross the borders between the two countries. The move was also in recognition of the close proximity of the geographical location of the two countries. 

The intention here is to summarize the agreement for ease of reading and understanding. It is not intended to critically analyze it but to foster an understanding of the agreement. The structure of the agreement is kept for referencing and comparison of the two documents.

Article 2: Regulation of entry and departure

This section regulates entry and departure between the two countries. This agreement allows the citizens of the two countries to freely move between them without reporting to the migration officers for examination. However, the citizens are required to possess a valid passport to do so. The citizens must also comply with article 2(5), 3 and 5. Article 2(5) provides for the respective countries to permit bona fide citizens to enter and sojourn for the purposes of holiday, business and transit without producing visas and/or temporary residence permits. Articles 3 and 5 respectively deal with the issuing of temporary and permanent residence permits; and diplomatic and consular staff (these articles are discussed later in this document). 

Even though, the citizens of these countries are excluded from obtaining the required visas for permission to be in the country, their passports would still be subject to verification for validity and authenticity. Even though the citizens are excluded from scrutiny when entering or departing the country, an immigration officer can still subject a citizen to examination defined as the process of measuring a person’s compliance with all the entry and departure requirements. The circumstances under which a citizen can or will subjected to such examination are not clear; whose decision is it to subject a person to examination? 

The agreement also rejects the notion of stamping the passports endorsing the entry or departure from a country. Thus, the visits to a country will not be recorded in the passport. Therefore, the countries would allow the bona fide citizens to enter and sojourn in the respective countries for the purposes of holiday, business and transit, without visas and/or temporary residence permits. 
Article 3: Temporary and Permanent Residence Permits

This article makes provision for a citizen to apply for a visa and/or permit in a situation where the person enters a country for purposes other than visiting. Upon receipt of such documentation, the person will thus be exempted from reporting to an immigration officer for examination when entering or departing from the country.   

Article 4: Labour Agreement

The labour agreement bids the citizens to the laws of the respective countries. Thus, the citizens would then be governed by the laws of the chosen country to work in. On first entry after the issuance of the contract, the citizen is required to report to an immigration officer for examination. The reason for such examination is not clear. 

Article 5: Diplomatic and Consular Staff

As far as Diplomats and their dependants, the provisions of the Vienna Conventions on Diplomatic and Consular Relations apply. The Convention states that ….

The respective countries are required to facilitate the movement across the borders of such representatives and their dependents by exempting them from the need to report to an immigration officer for examination on entering or departing from the territory of the other Party for the duration of their accreditation. 

Lastly, the Diplomats and their dependents would thus be required to report to an immigration officer of the designated country for verification of the validity and authenticity of their national passports upon entry into the designated country. 

Article 6: Exclusions

The agreement makes provision for exchange of the list of names of citizens who may be excluded from the privileges of this Agreement for reasons such as security. This applies to both countries in order to preservation and protection purposes.

The agreement does not:  
· Exempt citizens from observing the Customs, Police and other requirements; and other current and future extradition treaties.

· Apply to citizens of the countries who enter or depart from their respective territories through designated international airports.

· Excludes citizens of other countries from provisions of this agreement

· Excludes citizens wishing to cross the borders in places other than the country’s designated ports of entry. 
Article 7: Additional Annexes

The agreement allows the countries to develop annexes as deemed necessary to facilitate this agreement’s implementation. Those annexes would then form an integral part of this agreement. 
Article 8: Communication and Compliance

Through this agreement, the countries would communicate the terms and conditions of this Agreement to citizens and third country nationals residing in their territories; and monitor compliance thereof. 

Article 9: Safety and Security

Countries can protect possible abuse of this agreement by inter alia intensify patrol on their borderlines; secure national passports and other enabling documents against fraud and fraudulent issuing; safeguard their national territories against abuse and ensure improved co-operation and exchange of information at all levels. 
Both countries have to establish teams that are responsible for developing an implementation framework to address security issues that may arise from the implementation of this agreement. 

Article 10: Settlement of Disputes

Any disputes arising out of interpretation and implementation of this agreement will be resolved amicably through consultation or negotiations between the two countries.

Article 12: Amendments

This agreement will be amended upon mutual consent of the countries through the exchange of notes through the diplomatic channels. 
Conclusion 

The Agreement seeks to allow for fairly free movement of citizens between the two countries. It does so by allowing citizens to enter and depart from these countries without visa application giving permit to enter the countries and/or endorsement of such entries and departures. 

However, the Agreement is aware of security risks involved in such movement by providing for verification of passports for validity and authenticity upon entry into the countries, especially if such entry is the first ever entry into the country. 

It puts responsibility upon the countries to ensure that its citizens are aware of the contents of this Agreement and monitor compliance to it as well.  

It also recognizes that people commute between countries for employment purposes and makes provision for such movement to take place fairly freely. 
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