Portfolio Committee on Justice and Constitutional Development

Report of the Portfolio Committee on Justice and Constitutional Development on the Traditional Courts Bill [B15-2008] (National Assembly section 76(1)), dated 24 March 2009:

The Portfolio Committee on Justice and Constitutional Development, having considered the Traditional Courts Bill [B15-2008] (National Assembly section 76(1)), referred to the Committee and classified by the Joint Tagging Mechanism as a section 76(1) Bill, reports on the Bill as follows:

1. Lack of Adequate Consultation 

1.1. The Portfolio Committee on Justice and Constitutional Development had lively public hearings on the Traditional Courts Bill (TCB) on the 13, 14, 20 and 21 May 2008. The Bill was highly contested. The submissions received were consolidated into a report, “Summary of Comments on the Traditional Courts Bill, 2008”. A copy of this report is available from the Portfolio Committee secretaries.


1.2. Civil society groups, including the Congress of South African Trade Unions (Cosatu), and the Commission for Gender Equality and Human Rights Commission (“the relevant Chapter 9 institutions”) insisted that the Department of Justice and Constitutional Development had not consulted sufficiently with the public before bringing the Bill to Parliament, and that Parliament needed to allocate more time for the public to effectively engage with the Bill. Traditional leaders also agreed that there should be further consultation on the Bill.

1.3. The Committee believes that there has been more consultation on the Traditional Courts Bill than has been made out in the public hearings but less consultation than there should have been. The Committee feels that some of the consultation was more nominal than real and that, overall, the quality of the consultation is questionable. The Committee did not agree with Cosatu that the Bill should be scrapped and the entire process be started again. The Committee believes that Parliament has the primary responsibility to ensure that the public is adequately consulted on a Bill, and is committed to ensuring this.   

1.4. While recognizing the major differences between the key stakeholders, the Committee feels that we should seek to adopt a Bill that is as reasonably consensual as possible. The Committee feels that there should be much more public consultation before we begin considering the Bill further. 

1.5. This report was adopted in consultation with civil society stakeholders, the relevant chapter 9 institutions and traditional leaders.

2. Extension of Relevant Clauses of the Black Administration Act

2.1. Although the 1927 Black Administration Act was repealed in 2005, two clauses of the Act had been extended to allow Traditional Courts to function legally. These two clauses were due to lapse on 29 June 2008.  The Traditional Courts Bill was meant to replace these two clauses. However, as the Bill was introduced late to Parliament, and is a section 76 Bill requiring the full participation of the provincial legislatures and the National Council of Provinces (NCOP), it was clearly impossible for both Houses of Parliament to pass the Bill by the 29 June deadline. The Committee, therefore, after consultation with traditional leaders and civil society representatives, decided to extend the relevant clauses of the Black Administration Act until 30 December 2009 to allow for meaningful consultation with the public and key stakeholders in order to finalise a more consensual Bill.

3. Establishment of Sub-Committee

3.1. To facilitate the processing of the Bill, the Committee established a Sub-Committee comprising 5 representatives each of the traditional leaders, civil society and MPs, and a representative of each of the 2 relevant Chapter 9 institutions. 

3.2. The aims of the Sub-Committee essentially were to seek consensus as far as possible on:

3.2.1 How much further consultation with the public there should be, and in what form?

3.2.2 What are the areas of agreement on the current version of the Bill?

3.2.3 What are the areas of disagreement on the Bill and how can these disagreements be addressed?

3.2.4 What are the outstanding issues that need to be addressed in the Bill?  

3.3. The Sub-Committee met 3 times. However, because of the huge legislative load of the Portfolio Committee and the shortened parliamentary programme because of the elections, the Sub-Committee did not have enough time to complete its work, and focused mainly on the issue of further public consultation.  

4. Further Public Hearings

4.1. The Portfolio Committee supports the proposals from the Sub-Committee that public hearings on the Bill be held in the provinces on the following terms:

· The provincial public hearings will be held jointly by the NCOP and National Assembly (NA) Justice Parliamentary Committees. The Joint Monitoring Committee on Improvement of Quality of Life and Status of Women will be invited to participate in the process.

· Present at the hearings will be representatives of the traditional leaders, civil society and the relevant Chapter 9 institutions. The Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities (CRL Rights Commission) will also be invited to participate 

· The Portfolio Committees will split into two groups and cover all 9 provinces. The hearings will be exhaustive and expeditiously processed, with the times allocated to each province differing, depending on the circumstances. 

· The hearings will be held in the provincial legislatures and also in at least one rural area per province. The areas, apart from the legislatures, will, as far as possible, be decided through consensus by the different stakeholders participating in the Sub-Committee. Where there is no consensus, the parliamentary committees will take the final decisions.

· A public education process will be undertaken to provide information and raise awareness before the hearings are held. A diverse range of stakeholders will be identified and involved in this process. This process will include workshops in the provinces before the hearings.

· There will be an effective communication strategy to ensure the fullest participation of civil society, similar to the strategy used in the “Scorpions Bills” hearings.  The Sub-Committee members will make further contributions on how to develop an effective communications strategy.

· A framework document for the public education process will be drafted. A Sub-Committee team consisting of a representative from the DOJ, and one each from civil society, the CGE, the SAHRC and the NHTL will contribute to shaping the document. The Portfolio Committees, however, will have ultimate responsibility for the content of this document. 

· The Sub-Committee team will submit a draft communication strategy and draft framework document to the Chairs of the Sub-Committee before 22 April 2009.

· Besides the framework document, other documents that will be made available during the public participation process would include:

· A summarised version of the report of the South African Law Reform Commission (SALRC) and the draft Bill prepared by the SALRC.

· The Bill introduced to Parliament by the DoJ.

· A summary of the responses at the parliamentary public hearings.

· As far as is reasonably possible, the documents referred to above will be summarised and available in different languages.

4.2. The Committee believes that the provincial hearings should be held within 8 weeks of the new Justice Portfolio Committee being constituted, but no later than the end of August.

5. Issues of Content

5.1. As explained in 3.3 above, the Sub-Committee was unable to adequately consider issues of agreement and disagreement regarding the content of the Traditional Courts Bill.

5.2. This section must be set against the background of the summary of all the submissions received by the Committee referred to in section 1.1 above. 

5.3. The Portfolio Committee understands that there is broad agreement on the following:
5.3.1
The Constitution recognizes the system of indigenous justice (section 211 (3)) and in our democracy there is one overall system of justice of which both the common law and customary law are part.

5.3.2
There are progressive aspects of the indigenous justice system, including its emphasis on restorative justice and reconciliation. 

5.3.3
The system of indigenous justice and the institutions associated with it, such as the traditional courts, must be aligned with Constitutional principles. 

5.3.4
The state should support institutions associated with customary law to ensure that they are effective.

5.4. The Portfolio Committee understands that key areas of disagreement include:

5.4.1 Opting out:  The Bill is based on the premise that traditional authority is based on territory rather than people and therefore places people under the jurisdiction of a traditional court because they live in a particular locality. Should individuals living in a traditional authority area be given the right to “opt out” of the traditional justice system or not? 

5.4.2 Constitutional issues:  Is the prohibition of legal representation in traditional courts constitutional? In addition, does the system of traditional justice as provided for in the Bill constitute a parallel system of justice? Would the combining of executive and judicial functions on the part of traditional leaders be contrary to the principle of separation of powers?

5.4.3  Different levels of dispute resolution mechanisms in customary law: Does the Bill adequately recognise the existing dispute resolution systems functioning in communities? These unofficial customary structures exist at the level of, family council village councils or development forums and appear to be very flexible and specific to traditional communities. How does the Bill ensure that the imposition of the type of structured relationship set out in the Bill will not undermine these existing structures?  

5.4.4 Appeals: Should appeals be heard in a Magistrates Court or Customary Court of Appeal? The Bill limits appeals to the Magistrate Court. Should the customary courts function below the Magistrate’s courts with appeals going to these courts or should customary courts have their own unique hierarchy for appeal? 

5.4.5 Gender: Have the constitutional and other legal provisions on gender equality been adhered to in the Bill? Should practical measures be included to ensure that women are represented in the traditional court structures and are empowered to participate in the process? Should there be legislated monitoring tools to monitor women’s equal participation and equal benefit, and if so, in what form?

6. Possible Use of Facilitators

6.1. The Committee feels that to facilitate a consensual approach, the incoming Committee should consider appointing 2 facilitators consensually agreed to by the relevant stakeholders. If agreement cannot be achieved, the Portfolio Committee will take the final decision on this.

7. Post-Elections Committee to Take Matters forward
7.1. The Portfolio Committee recognizes that we cannot prescribe to the new Justice Committee that will be constituted after the 22 April 2009 elections. Nor is it our intention to be prescriptive. This report is offered as a record of the progress on the Traditional Courts Bill by the end of our term. It is also meant to contribute to avoiding duplication by the new Committee and easing its processing of the Bill.

7.2. In view of the work already done on the Bill and the need to finalise the Bill reasonably soon before December 2009, we suggest that the public hearings, as referred to in 4.2 above, be held within 8 weeks of the new Justice Portfolio Committee being constituted, but no later than the end of August, and the Bill be finalised expeditiously thereafter.

7.3. Members of the current Justice Portfolio Committee who do not return to this Committee when it is reconstituted after the elections will be available to respond to any queries that members of the new Committee might have, should the new Committee require this.   

7.4. The Committee regrets that the Bill was not completed before the end of the 5-year term of Parliament. While recognizing that the Department has a huge workload, it would have helped if the Bill had been fully consulted on and brought to the Committee earlier. It is regrettable too that Traditional Courts are still defined in terms of the heinous Black Administration Act. It would, obviously have been preferable if the new Bill had been passed and traditional courts defined in terms of this. But the fact that the Committee and relevant stakeholders have paid considered attention to the need for proper consultation on the Bill and the need for consensus among the stakeholders communicates the importance and significance of the Bill. Precisely because of the importance and need for an appropriate Bill on traditional courts, the Committee urges the incoming Committee to finalise the Bill expeditiously.

Report to be considered.   
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