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DRAFT OUTLINE    
Chapter 1: The Context of Sexual Offences in South Africa 

Chapter 1 maps the territory that the NPF must attend to. It sets out the purpose of the NPF in terms of s62 (1) of the new Sexual Offences Act (SOA), which states: 
The Minister [of Justice] must, after consultation with the cabinet members responsible for safety and security, correctional services, social development and health and the National Director of Public Prosecutions, adopt a national policy framework, to - 
(a) ensure a uniform and co-ordinated approach by all Government departments

and institutions;

(b) guide the implementation, enforcement and administration of this Act; and

(c) enhance the delivery of service as envisaged in this Act by the development of a plan for the progressive realisation of services for victims of sexual offences within available resources.

In terms of s65 (1) the NPF must include guidelines for—

(a) the implementation of the priorities and strategies contained in the national policy framework;

(b) measuring progress on the achievement of the national policy framework objectives;

(c) ensuring that the different organs of state comply with the primary and supporting roles and responsibilities allocated to them in terms of the national policy framework and this Act; and

(d) monitoring the implementation of the national policy framework and of this Act.
Finally, the NPF as a whole must be located within the broad object of the SOA: 

To afford complainants of sexual offences the maximum and least traumatising protection that the law can provide, to introduce measures which seek to enable the relevant organs of state to give full effect to the provisions of this Act and to combat and, ultimately, eradicate the relatively high incidence of sexual offences committed in the Republic.

This chapter notes that meaningful policy must be rooted in the actual, lived conditions of people’s lives. The NPF therefore takes as its starting point the experiences and needs of all victims of sexual offences. Ultimately, it is to the meeting of these needs and upholding of rights that the NPF must address itself and against which the NPF must be judged. As is the approach throughout this document, this contextual analysis includes consideration both of victims who have reported the crime done to them and those who have not made formal complaints. Further, it is the position in this document that policy proposals must be evidence-based and depend on sound research and information for their formulation. Thus, wherever such research exists it is presented to assist policy implementers with understanding the rationale for a particular approach. The social context in which sexual offences occur and are responded to, is then presented. 

Chapter 2: The legal framework

The purpose of the second chapter is to firmly locate responses to sexual offences within the rights-based approach demanded by South Africa’s Constitution. 

It begins with a brief chronology and history of responses to sexual violence leading up to the passage of the Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007. The chapter then sets out the legislative framework applicable to sexual offences:
· Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007

· the Criminal Procedure Act (51 of 1977)
· Correctional Services Act (8 of 1959)
· Criminal Procedure Second Amendment Act (85 of 1997)
· Mental Health Care Act (17 of 2002)
· Criminal Law (Sentencing) Amendment Act, no 38 of 2007

· The Constitution of the Republic of South Africa Act 108 of 1996

· The Promotion of Equality and the Prevention of Unfair Discrimination Act 4 of 2000
· Legislation relating to South Africa’s extra-territorial jurisdiction
Part of this chapter will also consider key court decisions that have begun establishing standards to which state actors must adhere in dealing with sexual offences. These include: 

· S v Baloyi 2000 (1) BCLR 86 (CC) – which sets out the constitutional obligation on the state to deal effectively with domestic violence
 by enacting appropriate legislation. It also recognizes that such violence is detrimental to gender equality, as well as violating the right to freedom and security of the person. Finally it demonstrates how constitutional imperatives are related to standards set in international human rights law.
· Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC) – develops the normative framework relating to state responsibility to prevent acts of violence against women, particularly in relation to the police and prosecution services.
· Van Eeden v Minister of Safety and Security 2003 (1) 389 (SCA) – further amplifies Carmichele in relation to police duties to prevent violence. It also confirms the role of the Constitution in shaping the legal convictions of the community. 
· K v Minister of Safety and Security 2005 (9) BCLR 835 CC – further spells out the principles emerging from the previous two cases in relation to state obligations in the context of violence against women.
This section concludes with an overview of the international instruments to which South Africa is signatory, as well as reference to the 1996 visit of the UN Special Rapporteur on Violence Against Women to the country:
· The United Nations Convention on the Elimination of all forms of Discrimination Against Women, 1979;
· United Nations Convention on the Rights of the Child, 1989;
· Convention Against Torture, Cruel, Inhumane and Degrading Treatment or Punishment; 

· The Beijing Platform of Action, 1995;
· SADC Declaration on Gender and Development, 1997 with 1998 Addendum “Preventing and Eradicating Violence Against Women and Children”; and 
· The African Protocol on the Rights of Women, 2003, 

amongst other related UN guidelines and reference documents.  
The previous sections establish the norms, standards and values required to guide, inform and give substance to responses to sexual offences. This creates the background within which the purpose and content of the NPF must be developed and implemented. 
Chapter 3: Existing operational guidelines 

This section will seek to distil core principles and establish the extent to which existing guidelines meet the spirit and purpose of the Sexual Offences Act (SOA), as well as the legal framework. It will identify any policies that have become redundant or have been superseded by other developments, as well as where further operational guidelines may be required. Noting that responses to sexual offences have traditionally been fragmented, this chapter will suggest measures intended to promote integrated, comprehensive cross-departmental responses to sexual offences. This section will also consider specialisation in the area of sexual offences generally, both in relation to personnel, as well as facilities. 

The chapter provides an audit of the policies, processes and practices already in place to address sexual assault. The following have been identified from an initial scan, with further searching required, particularly of the Departments of Social Development, Correctional Services and Education’s policies. 

· Dedicated/specialist courts and other specialist facilities 
· Intermediaries

· Victims’ Charter

· National Sexual Assault Policy

· National management guidelines for sexual assault care

· NSP 2007 – 2011

· Absent: directives around PEP and compulsory testing 
· National Instruction 3/2008 Sexual Offences
· SAPS Standing Order (General) 325 – closure of dockets by the police
· New NPA national directives in terms of the SOA 
· Draft Integrated Victim Empowerment Policy - section on VAW included in ‘priority areas’ 
· Service Charter for Victims of Crime 

· Minimum Standards on Services for Victims of Crime 
· Dept of Welfare – procedural guidelines to social welfare agencies and appropriate NGOs in assisting victims of rape and sexual offences (part of National Policy Guidelines, 1998) 
· Uniform Protocol for the Management of Victims, Survivors and Witnesses of Domestic Violence and Sexual Offences (NPA) – includes section on minimum standards for service delivery

· Minimum norms and standards for diversion – sex offender programmes (DSD)

· Department of Correctional Services – National Guidelines Correctional Services (part of National Policy Guidelines, 1998), amongst others.  
The current provisions around trafficking in the SOA are transitional, pending the finalisation of comprehensive trafficking legislation. In anticipation of this, the NPF will not deal with trafficking in detail although it will note principles in this regard.
The chapter will set out how current polices, processes and practices can be aligned with the existing sexual offences legislation. In addition, it will identify where further operational guidelines are required both for individual departments as well as to enhance inter-departmental co-operation. Mechanisms that can be put in place to align existing policies with the SOA, or are needed to enhance the effective implementation of policies, will also be set out here. Finally, it will consider the roles and responsibilities of each department in relation to sexual offences. 
Chapter 4: The management, care and treatment of rape survivors and their families 

This chapter will take as its starting point the fact that rape survivors are diverse and that policy needs to reflect and respond to this heterogeneity. It will address both primary and secondary victimisation of rape survivors, as well as the role of NGOs in providing services to victims and their families. 
The chapter reviews the multifarious consequences of rape upon victims and their families, using this summary as a basis for setting out the nature and extent of psycho-social support required by rape survivors and their families. It also examines current issues of access to services. It then revisits the following policies to measure their current ability to provide what is required: 

· Draft Integrated Victim Empowerment Policy - section on VAW included in ‘priority areas’ 
· Service Charter for Victims of Crime 

· Minimum Standards on Services for Victims of Crime 
· Dept of Welfare – procedural guidelines to social welfare agencies and appropriate NGOs in assisting victims of rape and sexual offences (part of National Policy Guidelines, 1998) 
· Uniform Protocol for the Management of Victims, Survivors and Witnesses of Domestic Violence and Sexual Offences (NPA) – includes section on minimum standards for service delivery

Additionally, the content and role of victim impact statements in criminal and civil proceedings is set out here. 
In addition to court services, relevant guidelines especially time-lines, this chapter also discusses the respective roles of government and civil society organisations in providing these services, as well as the funding of such services at national, provincial and local level. It also sets out where further research is needed in this area and begins amplifying training, education and information needs required to provide comprehensive care and management of rape survivors.
The second section of this chapter outlines the additional barriers to justice experienced by victims who experience multiple discrimination and institutional marginalisation. It will also set out/recommend how these barriers should be addressed to ensure that these groups enjoy the right to equality set out in the Constitution. These groups include:   

· People with physical disabilities

· Mentally disabled persons

· The LGBTI sector 

· Undocumented migrants

· People in prisons, detention centres and police holding cells

Chapter 5: Information Management System 
Chapter 5 will deal with the following:
· Case flow management 
· Turn around times for sexual offences matters and mechanisms to curb delays in the finalization of sexual offences matters 

· The dissemination of information on sexual offences matters to various stakeholders

· Collation of data, statistics and analysis of trends
· National Register for Sex Offenders, guidelines etc  

Chapter 6: Capacity-building, information, education and communication 
This chapter is concerned with training around sexual offences, as well as information, education and communication around the SOA and its policies more broadly. It will identify existing SAQA unit standards in this regard and identify where unit standards may still need to be developed. This will assist departments’ to assess whether their training contains both the necessary content and meets the required standard. It will also set out the training and competencies required by civil society service providers in this area. 
The chapter will also outline the following:

· Development of training manuals for officials rendering services in Dedicated Sexual Offences courts

· Database of trained officials and their deployment
· Surveys conducted to monitor and evaluate the progress on training of officials

· How training should be monitored and evaluated 

It is imperative that the policy framework also addresses the means by which the Act is to be popularised by looking at strategies regarding:
· Public awareness campaigns/ media campaigns

· Development of promotional materials

Chapter 7: Preventing sexual offences

This chapter begins by briefly summarising factors and circumstances found to play a role in sexual violence. It then considers various approaches to preventing sexual violence including, amongst others, public health, ecological and criminological models. Both government and civil society have roles to play within these models and this chapter identifies which are the lead sectors and departments responsible for different aspects of prevention. 
This chapter also considers the management and treatment of sex offenders as a key component of preventing such crimes. It will set out existing law and operational guidelines applicable in this regard. It will also link with aspects of the next chapter in relation to the National Register for Sex Offenders. It will also cross-reference with the Child Justice (Act) in relation to young offenders. This chapter will also revisit sections of Chapter 3, specifically:   

· Minimum norms and standards for diversion – sex offender programmes (DSD)

· Department of Correctional Services – National Guidelines Correctional Services (part of National Policy Guidelines, 1998) 

Because most work in this area has been undertaken in relation to young offenders, this chapter will emphasise interventions with adult offenders and point to where norms, standards and training are required. The policy implications of each approach are described. The chapter concludes by discussing restorative, therapeutic and retributive approaches to justice within the context of sexual offences. 

Chapter 8: Monitoring, evaluation and reporting
The policy framework should address how progress in implementing the SOA and NPF would be monitored and evaluated. As a first step this requires the identification of bench marks and indicators to be used as measuring tools to measure the effectiveness of our systems, policies and practices. It will set out what statistics need to be gathered to support this process. The chapter will set out monitoring and evaluation tools and processes to determine the effectiveness of the legislation and policy framework. This will enable government and civil society to measure progress on the implementation of legislation and policy.
This chapter therefore outlines the following: 
(a) the implementation of the priorities and strategies in the NPF;

(b) measuring progress on the achievement of NPF objectives;

(c) ensuring that the different organs of state comply with the primary and supporting roles and responsibilities allocated to them in terms of the NPF and  Act; and

(d) monitoring the implementation of the NPF and of the Act.

Chapter 8 will take as its starting point the constitutional cases outlined in Chapter 1 setting out state duties and obligations to rape survivors. It will also consider the White Paper on Transforming Public Service Delivery (Batho Pele White Paper), as well as the Public Service Accountability and Management Act. This section will deal comprehensively both with secondary victimisation as well as failures to implement the Act and its policies. It will set out:
· Strategies and guidelines around how stakeholders can be compelled to comply with court decisions and orders

· Strategies on how court orders can be used in alleviating the scourge of sexual assault 

It will also set out how government departments must collate and present their annual reports on implementation of the Act. The chapter will outline the role of civil society in contributing to the annual reports and their consideration by parliament. These provisions will be informed by the 2005 research paper Guideline for Legislative Oversight through Annual Reports developed by the National Treasury. 
The responsibility of developing the National Policy framework, as outlined in Ss 65 lies with the Inter-Sectoral Committee for the Management of Sexual Offence whose membership consists of the relevant Directors-General in the criminal justice system chaired by the Director-General of Justice.  

Implementation Plan
This section will set out a plan for the progressive realisation of services to rape survivors, as well as the steps to be followed in implementing the Sexual Offences Act and associated operational guidelines. It will also highlight where budgets will be required to support the implementation of the Act with time lines. It will outline measures already in place and note progress already made since the implementation.   
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� Because a certain percentage of sexual violence occurs within intimate relationships and may thus be a form of domestic violence, the Baloyi decision is relevant to sexual offences.
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