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IN RE:

CONSTITUTIONAL VALIDITY OF THE FILMS AND PUBLICATIONS AMENDMENT ACT

OPINION

A.
Introduction 

1. Parliament has passed the Films and Publications Amendment Act, 24 of 2008 (“the Amendment Act”).  It has been referred to the President for his consideration, and assent, in terms of section 79(1) of the Constitution of the Republic of South Africa Act, 1996 (“the Constitution”).

2. The President has not yet assented to the Amendment Act.  Accordingly, the Amendment Act has not yet taken effect.  We are instructed that the President has not yet assented to the Amendment Act because several interested parties wrote to him, and have expressed concerns regarding the validity of certain provisions of the Amendment Act.  Those parties have expressed the view that the provisions of the Amendment Act identified by them would not survive constitutional scrutiny, and are likely to be open to successful constitutional challenges, once they are brought into force, in the form and shape set out in the Amendment Act.

3. Included in our brief are the letters addressed to the President, accompanied by detailed written opinions prepared on behalf of interested parties who have expressed concerns about the constitutional validity of certain provisions of the Amendment Act.  The opinions not only identify specific provisions of the Amendment Act that are said to be open to successful constitutional challenges, but also motivation for those possible challenges.  The specific provisions of the Amendment Act to which objections of constitutional invalidity have been expressed are the following:

3.1. section 1 of the Amendment Act, insofar as it contains definitions of some of the concepts employed therein;

3.2. section 19 of the Amendment Act; 

3.3. section 21 of the Amendment Act; and

3.4. section 29 of the Amendment Act.

4. We have been instructed to urgently furnish an opinion on whether the provisions of the Amendment Act to which objection is made by interested parties are likely to survive constitutional scrutiny.  Our opinion is required in order to enable the President to exercise his powers to either assent to the Amendment Act, and thus bring it into force in its current form, or to express such reservations as are necessary, and thus refer it to Parliament for reconsideration, in terms of section 79(1) of the Constitution.  

5. In order to furnish the urgent opinion that is required from us, it will become necessary to comment on the views and reasons expressed in the opinions furnished on behalf of interested parties in which objection is taken to the above provisions of the Amendment Act.  We record, in this regard, that the opinions furnished are the following:

5.1. the opinion dated 5 December 2007, prepared for Parliament on a previous version of the Films and Publications Amendment Bill;

5.2. the opinion dated 6 August 2008, prepared on behalf of the South African National Editors’ Forum;

5.3. the opinion dated 28 August 2008, prepared on behalf of the National Association of Broadcasters;

5.4. the opinion dated 17 September 2008, prepared on behalf of Print Media SA; and 

5.5. the opinion dated 1 October 2008, prepared on behalf of MXit (Pty) Limited.

B.
Our approach 

6. The provisions of the Amendment Act will bring about substantial amendments to the Films and Publications Act, 65 of 1996 (“the Principal Act”), which came into force with effect from 1 June 1998.  Since then, the Principal Act has been amended three times.  The notable amendments are those that were brought about by the Films and Publications Amendment Act, 84 of 1999, and also the Films and Publications Amendment Act, 18 of 2004.  Recently, there have been some challenges to the validity of certain provisions of the Principal Act, including the definitions of “child pornography” in section 1 of that Act.  That constitutional challenge failed.  The Constitutional Court upheld the impugned definition, and other parts of the Principal Act.

7. In this opinion we deal with the following issues:

7.1. First, we outline the substantive provisions of the Amendment Act which are relevant to this opinion.  We do so in order to provide a contextual setting that is necessary to a proper appreciation of the conclusions that we express, in this opinion, and the reasons which underpin those conclusions.

7.2. Secondly, we deal with each of the provisions of the Amendment Act to which objection is made.  We will, in this regard, also deal with the reasons that are advanced in support of the objections made on behalf of interested parties.  Furthermore, we will provide our opinion on whether some or all of the provisions of the Amendment Act to which objection is taken, are likely or unlikely to survive constitutional scrutiny. 

7.3. Thirdly, we suggest a course of action open to the President in the light of our opinion.

8. It is worth noting that the task we undertake in this opinion is based on a facial consideration of provisions of the Amendment Act, read together with the Principal Act.  Other than hypothetical propositions and factual examples mentioned in the opinions referred to in paragraph 5 hereof, there are no concrete disputes to which we have been referred, against which the relevant provisions of the Amendment Act may be tested, to assess their constitutional validity.  Thus, we confine ourselves to consideration of factual propositions or examples referred to in the relevant opinions, to express our views on the constitutional validity or otherwise of the relevant amendments to which objection is made.  Our approach in this regard is borne out by the following passage in the judgment of the Constitutional Court in Ex Parte: Chairperson of the Constitutional Assembly: in re Certification of the Constitution of the Republic of South Africa, 1996, 1996 (4) SA 744 (CC), para 3, where the following is said –

“We may however be called upon in the future and in the context of a concrete dispute to deal with constitutional provisions we have had to construe in the abstract for the purposes of the certification process.  In order to avoid pre-empting decisions in such cases, we have endeavoured, where possible, to be brief and to provide reasons for our decisions without saying more than is necessary.”

9. Furthermore, our task is not to express our views on each of the provisions of the Amendment Act.  Rather, our task is to confine ourselves to each of the provisions of the Amendment Act to which objection is taken.  However, to the extent that is logically necessary, we will set out our proposals on remedial action that it is necessary to address problems of constitutional invalidity, in regard to those provisions of the Amendment Act on which we express the opinion that they are not likely to survive constitutional scrutiny. 

C.
The nature and extent of the amendments
10. The broad features of the substantial amendments brought about by the Amendment Act fall into three categories.  We refer to each specific feature of these amendments separately.

11. The first is that the Amendment Act reconstitutes and rearranges the existing regulatory authorities, and at the same time, establishes additional regulatory authorities.  The Principal Act established the following regulatory authorities:

11.1. the Films and Publications Board, established in terms of section 4(1) of the Principal Act (“the Board”).  The main function of the Board is, through its executive committee, to establish classification committees,
 and to consider requests for exemptions from certain provisions of the Principal Act;

11.2. classification committees referred to in section 10 of the Principal Act, appointed by the chief executive committee of the Board.  The main function of these committees is to consider applications for classifications of publications and films and make decisions thereon, and determine conditions of classification, if any;

11.3. the Film and Publication Review Board, established in terms of section 3(1) of the Principal Act.  The main function of the Review Board is to consider and decide on appeals to it against decisions of the classification committee or the Board.

12. The regulatory authorities brought about by the Amendment Act are the following:

12.1. First, the Amendment Act retains the Board;

12.2. Secondly, the Amendment Act dispenses with the executive committee of the Board, referred to in section 4(3) of the Principal Act;

12.3. Thirdly, it establishes the Council, in terms of section 3(1)(b) of the Amendment Act;

12.4. Then, it establishes the Appeal Tribunal referred to in section 3(2) of the Amendment Act.  The Appeals Tribunal exercises powers of appeal which were previously conferred upon the Review Board, in terms of section 20 of the Principal Act.

13. We have referred to the above reconstituted and additional regulatory authorities contemplated in the Amendment Act, in order to provide the contextual setting that will become relevant, when we deal with the contention that classification committees appointed by the Board are not an independent institution contemplated in section 192 of the Constitution, and that therefore sections 21 and 29 of the Amendment Act are unconstitutional, to the extent that they purport to confer upon these committees the powers to regulate broadcasting by those broadcasters who are subject to regulation by ICASA.

14. The second feature of the substantial amendment brought about by the Amendment Act is that the Amendment Act broadens the scope of regulation presently described in the Principal Act.  It does so in two ways:

14.1. In the first instance, the Amendment Act broadens its statutory objects, which include, within the fold of regulation, the creation, production, possession and distribution of games.  The classification, possession and distribution of games is not, presumably, regulated in terms of the Principal Act.  To achieve this statutory object, the Amendment Act:
14.1.1. Defines the concept of “game” as -

“a computer game, video game or other interactive computer software for interactive game playing, where the results achieved at various stages of the game are determined in response to the decisions, inputs and direct involvement of the game player or players”

14.1.2. Specifically requires persons who, amongst others, distribute games (“as defined”) in the Republic to register with the Board as distributors and exhibitors of games, and also submit such games for examination and classification.
  The obligation to register and submit games for classification is subject to certain exceptions which we will refer later in this opinion.

14.2. In the second instance, the Amendment Act reformulates, in clear language, the nature and extent of its statutory objects.  It does so, in section 2, which will substitute section 2 of the Principal Act.  We note that current formulation of the statutory objects in section 2 is rather inelegant and confusing.  The same cannot be said in regard to the formulation of section 2 of the Amendment Act.
15. The statutory objects of the Amendment Act, as formulated in paragraphs (a) to (c) of section 2 thereof, are significant, in the sense that none of the objectors dispute the constitutional need or desirability of these statutory objects.  In fact all of them accept the legitimate government purpose to promote and achieve those objects by means of appropriate regulation.  Their points of contention are simply that the provisions of the Amendment Act to which they object have not been as narrowly tailored as possible to fulfill those statutory objects, and that they violate certain provisions of the Constitution.  We will, where relevant, refer to the statutory objects of the Amendment Act, when we deal with those contentions.

16. The third feature of the relevant amendments brought about by the Amendment Act comprises three elements:

16.1. The first is that, although it retains the system of classification, the Amendment Act adds different criteria for publications, on the one hand, and films and games, on the other.  The former is dealt with in section 19, which substitutes section 16 of the Principal Act.  The latter is dealt with in section 21, which substitutes section 18 of the Principal Act. 

16.2. In regard to publications, the Amendment Act provides for a voluntary request for classification.
  At the same time, the Amendment Act provides for an express obligation to submit a publication for classification, to the extent that the publication concerned contains matters that are referred to in paragraphs (a) to (d) of the proposed substitution of section 16(2) of the Principal Act.

16.3. A voluntary request for classification, and the statutory obligation for classification, referred to in the proposed substitution of section 16(2) of the Principal Act, are subject to an exemption for the benefit of those bona fide newspapers that are published by “a member of a body, recognized by the Press Ombudsman, which subscribes, and adheres, to a code of conduct that must be enforced by that body.”  

16.4. In one of the opinions formulated on behalf of the objectors, this category of newspapers is referred to as “mainstream” newspapers.  The objection made, in connection with the proposed substitution of section 16(1) and (2) of the Principal Act, is that the exemption provided for the benefit of the mainstream newspapers should have been extended to the so-called “mainstream magazines”, which are different to pornographic magazines.  It is said that, to the extent that the exemption does not include mainstream magazines, then the proposed substitution of section 16(1) and (2) by section 19 of the Amendment Act is inconsistent with section 16(1) of the Constitution, and cannot be justified in terms of section 36 of the Constitution.  In the following section of this opinion, we deal with this contention.

16.5. The second element is that, although the Amendment Act retains prohibitions and criminal sanctions (subject to certain exceptions to which we will refer) as means to reinforce and promote its statutory and regulatory objects, it does so by rearranging and reformulating the nature and scope of the prohibitions, which, in certain circumstances, are wider than is presently the case in the Principal Act.
16.6. The prohibitions and penalties brought about by the Amendment Act, are set out in sections 24A to 24C which are to be inserted in the Principal Act by section 29 of the Amendment Act.  Objections are made against the constitutional validity of section 24A(2) and (4) which will be inserted in the Principal Act:

16.6.1. The basis of the objection is that subsection (2) of section 24A has a “chilling” effect on constitutionally protected freedom of expression, and is thus inconsistent with section 16 of the Constitution, in a manner which cannot be justified in terms of section 36.
 

16.6.2. The basis of the objection against the constitutional validity of section 24A(4) which will be inserted by section 29 of the Amendment Act is that this section improperly prohibits the right of freedom of expression contained in section 16(1) of the Constitution in a manner that is manifestly overbroad.
  It is also said that section 24A(4) is irrational because it would, for example, preclude children between 16 and 17 years (who can lawfully engage in sexual intercourse) from obtaining publications containing sex advice, as well as sex manuals.

16.7. A further objection is made against the provisions of section 24A(3) which prohibits, subject to certain exceptions, the exhibition, sale, hire or advertisement for sale or hire any film, game or publication which, although not classified, would have been classified as “X18”, had it been submitted for classification.  The contention made in this regard is that scope of the prohibition is unclear, and impermissibly requires those subject to its operation, to formulate an opinion in order to second-guess a probable decision by the classification committees.  It is contended that in so doing, the scope of this prohibition violates the rule of law, that requires a law to be certain, clear, stable, accessible and ascertainable in advance so as to be predictable.  This contention is made, inter alia, in paragraphs 4.17 to 4.23 of the opinion referred to in paragraph 5.4 above.

16.8. A further objection is made against the constitutional validity of section 24B(2) which will be inserted by section 29 of the Amendment Act.  It is said that this section would arguably compel journalists engaged in legitimate activities to disclose or reveal sources of their information.  The basis of this objection is not clear to us.  Presumably, the logical basis of that contention is that the prohibition created by section 24B(2) will violate section 16 of the Constitution

16.9. The third element of the broad regulatory changes brought about by the Amendment Act is that it introduces obligations in regard to internet service operators who provide “child-oriented services”.  The nature and extent of those obligations are set out in subsections (2)(a) to (e) of section 24C which will be inserted in the Principal Act by section 29 of the Amendment Act.  Subsection (3) of section 24C provides for criminal penalties in respect of a service provider who fails to comply with the provisions of subsection (2) of that section.  

16.10. An objection is made against the provisions of section 24C(2)(a).  It is said that that subsection imposes upon internet service providers who operate chat-rooms accessible to children an obligation which is impossible to fulfill.  It is contended that such an obligation will have a “chilling effect” on the fundamental rights of service providers to free expression.

17. We now turn to consider each provision of the Amendment Act to which objections have been made.  

D.
Objection to section 16(2) sought to be substituted by section 19 of the Amendment Act
18. The substance of the objection is that the statutory obligation imposed by section 16(2) is too wide, and sweeps within its ambit legitimate mainstream magazines.  It is contended that the width of the statutory obligation described in section 16(2) unjustifiably violates the right of freedom of expression, and that of the media, enjoyed by mainstream magazine publishers, which is guaranteed by section 16(1) of the Constitution.  
19. Objectors suggest that the perceived constitutional defect in section 16(2) may be remedied by extending an exemption to that statutory obligation for the benefit of mainstream magazines, similarly to the exemption provided for the benefit of bona fide mainstream newspapers that are referred to in section 16(1).

20. For the reasons that follow, we do not share the opinion that the provisions of section 16(2) create constitutional difficulties of the sort expressed by the objectors.  Even if a Court were to find that the obligation imposed in respect of publications, (including publication of mainstream magazines) violates the right of free expression guaranteed in terms of section 16(1) of the Constitution, such a limitation is nevertheless justifiable in terms of section 36 of the Constitution.  Our opinion is based on the following considerations.

21. The obligation created in section 16(2) does not apply to each and every publication by publishers other than those exempted.  The obligation applies only in respect of publications which contain matters referred to in paragraphs (a) to (d) of section 16(2).  In other words, the obligation to submit for classification, before distribution, exhibition, etc, applies in respect of a publication that -

“(a)
contains sexual conduct which –

(i) violates or shows disrespect for the right to human dignity of any person;

(ii) degrades a person; or

(iii) constitutes incitement to cause harm;

(b) advocates propaganda for war;

(c) incites violence; or

(d) advocates hatred based on any identifiable group characteristics and that constitutes incitement to cause harm.” 

22. The starting point of the necessary inquiry is to determine the nature and scope of the obligation referred to in section 16(2).  To the extent that the obligation in question does not violate the protected right of freedom of expression, and that of the media, then the objectors cannot rely on section 16 of the Constitution to challenge the provisions of section 16(2).  To the extent that the obligation limits the fundamental rights of the publishers referred to in that section, then the limitation must be justified in terms of section 36 of the Constitution.  

23. The Constitutional Court has, more than once, had occasion to undertake a textual analysis of section 16 of the Constitution in order to define the boundaries of constitutionally protected and unprotected freedom of expression.  The following paragraphs of the judgment of the Constitutional Court in Islamic Unity Convention v Independent Broadcasting Authority and Others,
 capture the analysis of the Constitutional Court -

“[31]
Section 16 is in two parts.  Subsection (1) is concerned with expression that is protected under the Constitution.  It is clear that any limitation of this category of expression must satisfy the requirements of the limitations clause to be constitutionally valid.  Subsection (2) deals with expression that is specifically excluded from the protection of the right.

[32]
How is s 16(2) to be interpreted?  The words ‘(t)he right in ss (1) does not extend to …’ imply that the categories of expression enumerated in s 16(2) are not to be regarded as constitutionally protected speech.  Section 16(2) therefore defines the boundaries beyond which the right to freedom of expression does not extend.  In that sense, the subsection is definitional.  Implicit in its provisions is an acknowledgement that certain expression does not deserve constitutional protection because, among other things, it has the potential to impinge adversely on the dignity of others and cause harm.  Our Constitution is founded on the principles of dignity, equal worth and freedom, and these objectives should be given effect to.

[33]
Three categories of expression are enumerated in s 16(2).  They are expressed in specific and defined terms.  Section 16(2)(a) and (b) are respectively concerned with ‘propaganda for war’ and ‘incitement of imminent violence’.  Section 16(2)(c) is directed at what is commonly referred to as hate speech. What is not protected by the Constitution is expression or speech that amounts to ‘advocacy of hatred’ that is based on one or other of the listed grounds, namely race, ethnicity, gender or religion and which amounts to ‘incitement to cause harm’.  There is no doubt that the State has a particular interest in regulating this type of expression because of the harm it may pose to the constitutionally mandated objective of building the non-racial and non-sexist society based on human dignity and the achievement of equality.  There is accordingly no bar to the enactment of legislation that prohibits such expression.  Any regulation of expression that falls within the categories enumerated in s 16(2) would not be a limitation of the right in s 16.

[34]
Where the State extends the scope of regulation beyond expression envisaged in s 16(2), it encroaches on the terrain of protected expression and can do so only if such regulation meets the justification criteria in s 36(1) of the Constitution.”

24. There are elements of the proposed substitution of section 16(2) which will fall within the category of unprotected forms of speech which is referred to in section 16(2) of the Constitution. We refer, in this regard, to each of the paragraphs of the proposed substitution of section 16(2).

25. The first is paragraph (d) which relates to the obligation to submit any publication that advocates hatred based on any identifiable group characteristic and that constitutes incitement to cause harm.  That paragraph bears substantial resemblance to the provisions of section 16(2)(c) of the Constitution, although it has been formulated in broader terms.  In our view, the broader formulation in paragraph (d) of section 16(2) is not material.  We say so because the nature of the unprotected speech is the same, and the characteristics to which they relate are of a type already subject to constitutional protection, under section 9 of the Constitution, and are objectively identifiable.  
26. Even if it may be held that the difference in formulation between sections 16(2)(d) of the proposed substitution and 16(2)(c) of the Constitution is material, the extent of that materiality will not render the provisions of section 16(2)(d) constitutional objectionable. We say so because the provisions of section 16(2)(d) are capable of an interpretation which maintains the constitutional validity.  In other words, the obligation relating to the publication contemplated in section 16(2)(d) may be interpreted in a manner which promotes, or rather than detracts from the constitutional validity of that obligation.  Such an approach to statutory interpretation is both fundamental and elementary.

27. It is our view, therefore, that section 16(2)(d) does not limit section 16(1) of the Constitution.

28. The second paragraph of section 16(2) which we deal with is paragraph (c).  That paragraph bears a material resemblance to section 16(2)(b) of the Constitution.  The difference between the two sections is that the former merely refers to incitement of violence, when the latter refers to incitement of imminent violence.  It seems, therefore, that section 16(2)(c) can be interpreted as being wider than the provisions of section 16(2)(b) of the Constitution.  
29. Again, the width of section 16(2)(c) may be interpreted in a way which imposes the obligation to submit a publication for classification, in a manner that is consistent with the Constitution.  It follows, in our view, that notwithstanding the difference in formulation, the provisions of section 16(2)(c) are capable of surviving constitutional scrutiny.

30. The third paragraph of section 16(2) which we deal with is paragraph (b).  That paragraph mirrors the provisions of section 16(2)(a) of the Constitution.  The use of the verb “advocates” in paragraph (b) of section 16(2) can hardly constitute a material difference between that paragraph and section 16(2)(a) of the Constitution.
31. It is, in our view, clear that the obligation to submit, for prior classification, publications that deal with matters that are described in paragraphs (b) to (d) of section 16(2) does not relate to and does not impinge upon the form of freedom of speech, and of the media, that is protected under section 16(1) of the Constitution.  It therefore follows that the objectors cannot rely on the provisions of section 16(1) of the Constitution to object to that obligation.

32. The obligation referred to in paragraph (a) of section 16(2) stands on a different footing.  That is so because that obligation deals with a form of speech which is protected in terms of section 16(1) of the Constitution.  It follows, therefore, that that obligation will survive constitutional scrutiny only to the extent that it is justifiable in terms of section 36 of the Constitution.
33. The objectors take the view that the limitation imposed by paragraph (a) of section 16(1) is not justifiable in terms of section 36 of the Constitution.  They draw some analogy with the judgment of the Constitutional Court in the Islamic Unity case.  They rely, in that connection, on the following passage of that judgment –

“[27]
Notwithstanding the fact that the right of freedom of expression and speech has always been recognized in the South African common law, we have recently emerged from a severely restrictive past where expression, especially political and artistic expression, was extensively circumscribed by various legislative enactments.  The restrictions that were placed on expression were not only a denial of democracy itself, but also exacerbated the impact of the systematic violations of other fundamental human rights in South Africa.  Those restrictions would be incompatible with South Africa’s present commitment to a society based on a ‘constitutionally protected culture of openness and democracy and universal human rights for South Africans of all ages, classes and colours’.”

34. For the reasons that follow, we do not share the contention of the objectors that the obligation provided for in section 16(2)(a) is not justifiable.  Quite the contrary, that obligation will meet the standard of justification set out in section 36 of the Constitution.  
35. The objectors accept, as we do, that the State may, by regulation, place reasonable limits on the right of freedom of speech which is otherwise protected in terms of section 16(1) of the Constitution.  Before we undertake the limitations analysis, in order to express our opinion that provisions of section 16(2)(a) constitutes a reasonable limitation that is justifiable, we draw attention to the following passage of the judgment of the Constitutional Court, as a backdrop against which our opinion should be understood -

“The pluralism and broadmindedness that is central to an open and democratic society can, however, be undermined by speech which seriously threatens democratic pluralism itself.  Section 1 of the Constitution declares that South Africa is founded on values of human dignity, the achievement of equality and advancement of human right freedoms.  Thus, open and democratic societies permit reasonable prescription of activities and expressions that pose a real and substantial threat to such values and to the constitutional order itself.  Many societies also accept limits of free speech in order to protect the fairness of trials.  Speech of an inflammatory or unduly abusive kind may be restricted so as to guarantee free and fair election in tranquil atmosphere.”

36. Paragraph (a) of section 16(2) deals with “sexual conduct” but of a particular nature.  The attributes of the sexual conduct concerned are those that are specified in subparagraphs (i) to (iii).  In other words, that paragraph does not merely trigger the obligation in regard to content in a publication that relates to sexual conduct.  The obligation arises in regard to a publication that deals with sexual conduct, whose content:

36.1. violates or shows disrespect for a right to human dignity of any person;

36.2. degrades a person;

36.3. constitutes an incitement to cause harm.

37. There can hardly be a debate that subparagraphs (i) and (ii) relate to the human dignity of a person within the context of sexual conduct contained in a publication.  They are designed to protect and promote the human dignity of both a person depicted in the publication concerned and persons exposed to it.  In that sense, they are designed to promote the fundamental value of human dignity which is provided for in section 1(a) of the Constitution.  

38. We take the view that subparagraph (iii) is designed to protect and promote the fundamental rights of various persons on more than one level.  It protects and promotes the dignity of a person who may be degraded by exposure to the publication which contains sexual conduct which constitutes incitement to cause harm.  In addition, it protects and promotes the fundamental right of a person to be free from all forms of violence, either from public or private sources.
  Similarly, that subparagraph is open to a reasonable interpretation that protects and promotes the right to bodily and psychological integrity, which is protected in terms of section 12(2) of the Constitution.  There is also room for the argument that that subparagraph protects and promotes the right of human dignity of a person who is the subject-matter of a publication that contains sexual conduct.

39. In one way or the other, subparagraphs (i) to (iii) deal with the promotion or protection, or advancement of fundamental rights of a person who might become the subject-matter of a publication that contains sexual conduct, who might be exposed to such a publication, or who might suffer the consequences of another person’s exposure to that publication.  This fact is materially relevant to the assessment of the justification of the limitation of freedom of speech relied upon by the objectors.

40. There is no doubt that the provisions of section 16(2)(a) constitute a law of general application.  In order to assess whether that law of general application is reasonable and justifiable in an open and democratic society, based on human dignity, equality and freedom, we deal with the factors listed in section 36(1) of the Constitution.  
The nature of the right at issue 
41. We accept that the fundamental right sought to be limited by section 16(2)(a) relates to the freedom of expression protected in section 16(1) of the Constitution.  The significance of this fundamental right has been canvassed at length by the objectors in the opinions referred to in paragraph 5 above.  We do not repeat what those opinions have said in that regard.  We accept that the objectors have properly addressed the significance of the fundamental right at issue.  

The importance of the purpose of the limitation 

42. The purpose of section 16(2)(a) is not to impose an automatic ban on freedom of speech.  Far from it, section 16(2)(a) is designed to regulate classification of publications, with the view to determine whether such publication should take place at all, or the circumstances or conditions under which it should take place.  

43. The provisions of section 16(2)(a) are rather dramatically different to the provisions of clause 2(a) of the Code of Conduct for Broadcasting Services that was considered in the Islamic Unity case.  That code prohibited broadcasting licensees from broadcasting material that was described in that clause of the Code of Conduct.
 

44. It follows, in our opinion, that the importance of the purpose of section 16(2)(a) is not to provide for automatic prohibition of publication contemplated therein, but to bring about a classification of the relevant publication.  It is also important to note that a publication referred to in section 16(2)(a), as is the case with other publications referred to in paragraphs (b) to (d) of that section, may not be classified as “refused classification”, or “XX” or “X18”, if, judged within context, the publication is, except with respect to child pornography, a bona fide documentary or is a publication of scientific, literary or artistic merit or is on a matter of public interest.  In that event, the material may be subject to classification with reference to guidelines relating to the protection of children from exposure to disturbing, harmful or age-inappropriate materials.

The nature and extent of the limitation 

45. We have already indicated that the provisions of section 16(2)(a) are not overbroad, in the sense that they do not impose an automatic ban on publication of any affected publication.  They provide a means through which that material should be classified, in order to determine the extent or degree to which such material should be published, and the conditions relating to that publication.  

46. We point out that the objectors are mistaken in drawing some comparison or analogy between the provisions of section 16(2)(a) and the Code of Conduct that was considered by the Constitutional Court in the Islamic Unity case.  The obvious material difference between the two is that in the Islamic Unity case, the Code provided for an automatic prohibition of broadcasting of the affected material which was very broadly defined.  In the present case, the relevant provisions of section 16(2)(a) provide for a process for clarification of the material with much more narrowly drawn parameters.  

47. Depending on the outcome of classification, a publication may be published, subject to such qualifications or conditions as the classification committee or the Board may impose.  We therefore are of the opinion that the provisions of section 16(2)(a) are sufficiently narrowly tailored to meet the purpose of the limitation of the right of the freedom of speech. 

The relationship between the limitation and its purposes

48. We have already pointed out that the purpose of the provisions of section 16(2)(a) is not to bring about automatic prohibition of the publication affected by that section.  Rather, the purpose of that section is to protect and promote the fundamental rights of various persons.  In that sense, the purpose of the limitation on the right of freedom of expression brought about by section 16(2)(a) is to prevent an undue violation of the fundamental rights of others, in regard to publication of sexual conduct of the type contemplated in that section.  

49. There is a clear relationship between the provisions of section 16(2)(a) and its purpose, in the sense that the affected publication is required to become classified, so as to assess whether it should be published at all, and if so, whether there are conditions necessary to accompany that publication.  Again, we stress that the section does not provide for an automatic ban on publication of material that is required to be classified.  

Less restrictive means to achieve the purpose 

50. The objectors have suggested that there are various options open to Parliament to deal with the perceived constitutional objection against section 16(2).  One of the less restrictive means preferred by the objectors is that the exemption to bona fide newspapers provided for in section 16(2) should be extended to the so-called mainstream magazines.  The objectors suggest that option, as they contend that Parliament could not have intended that mainstream magazines should be equated with magazines that carry pornographic materials, when it imposed an obligation referred to in section 16(2).

51. Whilst we do not take issue with the fact that there is a distinction between so-called mainstream magazines and magazines that carry pornographic material, we take the view that that fact itself does not militate against the need for the statutory obligation provided for in section 16(2), and the exemption created therein, for the benefit of bona fide newspapers.  Parliament has drawn boundaries of the exemption for the benefit only of the bona fide newspapers referred to in section 16(1).  The reason for doing so is not hard to find:

51.1. First, the newspapers which will enjoy the exemption from the obligation would generally report on current matters of public importance which require immediate reporting.  The need to submit for classification prior to publication by such newspapers would defeat the purpose of reporting by newspapers, and thereby drastically affect fundamental right of free expression.

51.2. The same cannot be said in regard to magazines, including mainstream magazines for whom the objectors desire a similar exemption.  Moreover, it is not every article or publication containing sexual conduct which would trigger the obligation to submit for classification.  It is only those articles or publications which contain the type of sexual conduct which has the attributes referred to in subparagraphs (i) to (iii) of the provisions of section 16(2)(a) which will attract the obligation to classify.  It cannot be said that such content is the subject of regular reporting or publications by mainstream magazines so that delay in the publication of those articles would frustrate the right of free expression of the publishers concerned.  

51.3. We note, also, that the section does not require the mere reference to that type of sexual conduct to be submitted for classification.  The content itself would, in our opinion, have to be inseparable from that kind of sexual conduct in order to require classification.

51.4. The obligation in section 16(2) does not deal exclusively with pornographic materials.  It also extends to other objectionable material that are described in paragraphs (b) to (d) of section 16(2).  There is thus no rational basis to distinguish between different categories of magazines.

51.5. It is not reasonable, in our view, to attribute to Parliament the intention that it sought to deal with pornographic material, rather than mainstream magazines.  It is clear, in our view, that Parliament intends to deal with objectionable material that is specifically mentioned in paragraphs (a) to (d), whatever magazine publishes that material.

52. Having regard to the above factors, we conclude that the provisions of section 16(2)(a) which are intended to substitute section 16 of the Principal Act constitute a justifiable limitation of the right of free expression.  They are therefore justifiable in terms of section 36 of the Constitution.

53. The considerations and reasons which we rely on, to support our opinion that the proposed substitution of section 16(2)(a) constitutes a justifiable limitation of the right of freedom of speech, including that of the media, asserted by the objectors, apply with equal force in respect of paragraphs (b) to (d) of that section, in the event that those paragraphs might be construed as a limitation of the fundamental right of free expression, including that of the media, asserted by the objectors.  In that event, those paragraphs are similarly justifiable, based on the reasons and considerations we have set out above.

E.
Objection to section 21 of the Amendment Act
54. In the opinion referred to in paragraph 5.3 above, the National Association of Broadcasters objects to the provisions of the intended substitution of section 18(6) by section 21 of the Amendment Act.  That section provides that -

“A broadcaster who is subject to regulation by the Independent Communications Authority of South Africa shall, for the purposes of broadcasting, be exempt from the duty to apply for classification of a film or game and, subject to section 24A(2) and (3), shall in relation to a film or game, not be subject to any classification or condition made by the Board in relation to that film or game.”

55. The basis of the objection is that although section 18(6) provides for a general exemption of licensed broadcasters who are subject to regulation by ICASA, from the pre-classification obligation, they are nevertheless subject to control by the Board, to the extent that they are subject to the provisions of section 24A(2) and (3) which will be inserted in the Principal Act by section 29 of the Amendment Act.  It is contended that the exemption which section 18(6) grants to licensed broadcasters that are regulated by ICASA, on the one hand, is substantially taken away from those broadcasters, by virtue of section 24A(2) and (3), on the other hand.

56. We do not share the interpretation of the provisions of section 18(6), read together with the provisions of section 24A(2) and (3) brought about by the Amendment Act, expressed in the opinion furnished on behalf of the National Association of Broadcasters.  The correct interpretation of those provisions of the Amendment Act is, in our opinion, as set out below.

57. Section 18(6) makes it clear that licensed broadcasters who are subject to regulation by ICASA are exempted, for the purpose of broadcasting, from the obligation to submit films or games which they would broadcast, from classification in terms of section 18(1).  The reason for this scope of the exemption is obvious, for section 18(6) assumes that ICASA has the necessary authority to regulate the content of the films or games that would be broadcast by those licensees.  

58. The Amendment Act also assumes, correctly, in our opinion, that ICASA is the sole regulatory authority which is entitled to regulate the broadcasting affairs of licensed broadcasters who are subject to its control and regulation, pursuant to, amongst others, the Broadcasting Act, 4 of 1999, as amended, and the Electronic Communications Act, 36 of 2005, as amended.  That assumption plainly appears from, not only the express provisions of section 18(6), but also, from section 24A(2) which will be inserted by section 29 in the Principal Act.  The latter section excludes from prohibition and criminal sanction, a broadcast of a film or game, amongst others, which has not been classified by the Board in terms of the Act, whenever such broadcast is made by a licensed broadcaster who is regulated by ICASA.

59. The exemption referred to in section 18(6) is designed for the benefit of licensed broadcasters that are subject to regulation by ICASA, but it applies only for a specific purpose, namely, “for the purpose of broadcasting”.  In other words, the exemption does not generally relate to any other activity of those licensed broadcasters.  It will apply, and be given effect to, insofar as it relates to the activities of the licensed broadcasters “for the purpose of broadcasting”.  In that sense, the broadcasters concerned will be exempt from the obligation to apply for classification of films or games that they intend to broadcast, and thus retain, in fact, their right of freedom of speech and that of the media.

60. The reference, in section 18(6), to the qualification “subject to section 24A(2) and (3) is intended to achieve the following:

60.1. First, the reference defines the scope of the exemption in section 18(6).  That scope is to ensure that licensed broadcasters are exempted from applying for classification of a film or game, for the purposes of broadcasting that game or film.  In that way, the scope of the exemption is to exclude from regulation and control by the Board, activities of licensed broadcasters insofar they relate to broadcasting films or games.  In that sense, the scope of the exemption ensures that the core business of licensed broadcasters, and therefore their freedom of speech, is not regulated by the Board;
60.2. Secondly, the reference is designed to ensure that the activities of licensed broadcasters which do not fall within their core business of broadcasting will be subject to the prohibition provided for in section 24A(2)(b) and (c), as well as in (3) of the Amendment Act.  That is so, because the prohibition in section 24(2) deals with activities such as distribution, exhibition in public, offer for sale, hire or advertisement for exhibition, sale and hire of films or games.  In regard to these activities, excluding broadcasting, licensed broadcasters would be subject to the prohibition created by section 24A(2)(a) and (b) and also in (3);

60.3. Thirdly, the reason for the prohibition created by section 24A(2)(b) and (c), as well as in (3) is to ensure that licensed broadcasters do not act beyond the scope of the exemption provided for their benefit in section 18(6).  In other words, the reference is designed to ensure that licensed broadcasters do not engage in activities which do not form part of their core business, so as to evade the provisions of the Amendment Act;
60.4. Fourthly, the reference is necessary because licensed broadcasters and of course other persons may otherwise engage in prohibited activities, which are nevertheless beyond the scope of regulation by ICASA, had the reference concerned not been included in section 18(6) of the Amendment Act.

61. It therefore follows, in our opinion, that the qualification in section 18(1) brought about by the phrase “subject to section 24A(2) and (3)” is both necessary and justifiable.  That phrase does not have a “chilling effect” on the freedom of the media, as is contended by the National Association of Broadcasters.

F.
Objection to section 24A(4)
62. Section 24A(4) of the Amendment Act provides that -

“Any person who knowingly distributes or exhibits any film, game or publication classified ‘X18’ or which contains depictions, descriptions or scenes of sexual conduct to a person under the age of 18 years shall be guilty of an offence and liable, on conviction, to a fine or imprisonment for a period not exceeding five years or both a fine and such imprisonment.”

63. The objection to section 24A(4) is directed at the words that have been underlined in the above quotation.  The essence of the objection is that those words, particularly reference to “sexual conduct” will prohibit many articles in mainstream newspapers or magazines, including news reports of rape or indecent assault which necessarily involve description of sexual intercourse or sexual conduct.  It is also contended that words underlined in the above quotation of section 24A(4) will prohibit many articles in mainstream newspapers or mainstream magazines from dealing with healthcare or reproductive health.

64. The purpose of section 24A(4) is to ensure that films, games or publications which depict, describe or contain scenes of sexual conduct are not exposed to persons under the age of 18 years.  In that sense, the prohibition contained in that part of section 24A(4) (which we have underlined above) is designed to achieve the statutory objects that are described in section 2(b) and (c) of the Amendment Act.
65. The reference to sexual conduct is not to be equated with descriptions or depictions of that conduct. Publications which merely refer to sexual conduct without actually describing it, will not, in our opinion, have to be submitted for classification.
66. We do not believe that the prohibition in section 24A(4) to which objection is taken will prevent many articles in mainstream newspapers or magazines, which have an educational or other desirable purpose.  It is clear, from the provisions of section 26 of the Amendment Act, that the Board has the power to exempt persons or institutions from the operation of the provisions of, amongst others, section 24A of the Amendment Act.  There is no reason why mainstream newspapers or magazines who would otherwise be subject to the operation of the prohibition contained in section 24A(4), should not apply for exemption by the Board, in terms of section 26 of the Amendment Act.  It follows, in our view, that the provisions of section 24A(4) of the Amendment Act will not bring about the sort of consequences referred to in the opinion furnished on behalf of the National Association of Broadcasters.

67. A further basis for the objection to the provisions of section 24A(4) of the Amendment Act is that it is irrational, in that it extends the prohibition to the depiction, amongst others, of scenes of sexual conduct to persons under the age of 18 years, whilst provisions of sections 15 and 16 of the Sexual Offences Act, of 2007, do not outlaw sexual conduct or intercourse by children between 16 and 17 years old.  It is said that children of this age would be precluded from obtaining access to publications containing, amongst others, sex or sex education manuals.

68. We have already indicated that the type of articles or publications that contain sex advice or sex education manuals, or any other educational material dealing with sexual conduct, may be exempt, or classified in a manner that allows them to be accessible to children between 16 and 18 years old.
  That is possible, via the powers of the Board to provide for exemptions in terms of section 26 of the Amendment Act.  In any event, classification committees are required to take into account the laudable, socially oriented forms of publications, as and when they decide on classification.
 

69. The objectors do not contend that there is no legitimate governmental purpose in promoting the rounded development of children.  In fact, the Constitutional Court has recognized such a purpose to fall within the range of governmental purposes that are legitimate, and can be regulated.

70. It is to be noted, in this connection, that the Constitution expressly provides, in section 28(3) that a child is a person who is 18 years, for the purposes of the fundamental rights of a child referred to in section 28 thereof.  The fact that the provisions of section 24A(4) refers to a child under the age of 18, for the purposes of the prohibition created therein, is not in itself problematic. The reference to that age will be consistent with the Constitution.
71. The object of the prohibition created in section 24A(4) is not to regulate the age of consent to lawful sexual intercourse, but to deal with impermissible access to material that contain sexual conduct.  In that sense, the prohibition cannot be said to be irrational, simply because it deals material which is knowingly made available to children above the age of 16 but below the age of 18, even though those children would lawfully be entitled to engage in sexual experience.  There is not, in this connection, any irrationality.  

72. The basis of the objection outlined in clause 4.14 of the opinion submitted on behalf of Print Media SA does, in our opinion have some merit. This is because the prohibition in section 24A(4) is not consonant with the classification system set out in section 16(4). It creates an offence for the distribution or exhibition of a film, game or publication which contains depictions, descriptions or scenes of sexual conduct, to persons under the age of 18, regardless of whether the film, game or publication was classified X18 or was classified with an age restriction lower than 18 years.

73. We have not been furnished with any explanation or other legitimate consideration which would justify the prohibition to which the objection is made. Unless there is such a justifiable explanation or other legitimate consideration which Parliament took into account in the formulation of this objectionable prohibition, there is, in our view a well-founded basis for that part of the prohibition in section 24A(4) of the Amendment Act to be declared to be invalid. 

74. In the light of our conclusion on this part of section 24A(4), we advise that the President should consider remitting the Amendment Act for consideration by Parliament before he assents to it.  The reservations should specifically refer to that part of section 24A(4).

G.
Objection to section 24A(3)
75. Print Media SA and the National Association of Broadcasters take objection to the provisions of section 24A(3) of the Amendment Act, to the extent that they create a prohibition, accompanied by a criminal sanction, in regard to the broadcast, distribution, etc. of any film, game or publication which, although not classified, would have been classified as “X18” had it been submitted for classification.

76. The substance of the objection is that this part of the prohibition is inconsistent with the rule of law in that it asks of affected persons to make a prediction, well in advance of any classification, on how the affected film, game or publication, which is not classified, would have been classified by a classification committee or the Board. The prohibition thus requires the affected persons to somewhat second-guess a probable classification by a classification committee or the Board.

77. We agree with the objectors that that part of the prohibition in section 24A(3) to which objection is taken is problematic, and is not likely to survive any constitutional scrutiny unless it can be justified in terms of section 36 of the Constitution. It is impermissible to subject persons to criminal prohibition and impose criminal sanctions on the basis of a prohibition which is not clear, predictable, certain and ascertainable. Any attempt to enforce such a prohibition may be properly met by a constitutional claim based on the rule of law, which is not only a foundational value of the Constitution, but also an implied principle thereof.

78. Again, there has not been any justification or legitimate consideration that has been furnished to us in explanation of the prohibition. We therefore conclude that, on a facial consideration, the submissions by Print Media SA and the National Association of Broadcasters on the provisions of section 24A(3) to which they object are well-founded.

79. It follows, therefore, that the President would, in our view, be entitled to remit the Amendment Act to Parliament for further consideration on section 24A(3), before he assents thereto.

80. The conclusion we have expressed in the preceding paragraph applies equally in regard to the provisions of section 24A(2)(c) of the Amendment Act, to the extent that they similarly create a prohibition against the broadcast, distribution, etc. of a film, game or publication which, although not classified, would have been classified as “XX” by the Board or a classification committee, had it been submitted for classification.

H.
Objection to section 24B(2) 

81. The objectors object to this provision of the Amendment Act on the ground that it is likely to compel journalists to reveal their sources of information that are confidential, thereby impermissibly violating their right to freedom of expression and freedom of the media. In other words, they claim that the prohibition in section 24B(2) will have a “chilling” effect on those fundamental rights of journalists.

82. We are not aware of any absolute right of journalists to protection of confidential sources of information, founded on the right to freedom of expression or of the media in section 16 of the Constitution. There is established authority that any measure of protection journalists may have for their confidential sources of information does not extend to the refusal to testify in criminal proceedings which require disclosure of those sources of information.

83. We therefore conclude that the objection to section 24B(2) is unfounded and does not have a reasonable prospect of success.

I.
Objection to section 24C(2)(a)
84. The complaint against this section is that it creates an unreasonable burden on providers of child-oriented services.

84.1. The first question raised is whether child-oriented services includes services not aimed at children, but extensively used by children.

84.2. The definition of “child-oriented services” does not specifically limit a “contact service” to one specifically targeted at children. We are of the view that this is not unreasonable, as children are equally, if not more, at risk in a “contact” situation not intended for children.

84.3. It is our opinion that a more narrow definition would be inappropriate as the sector sought to be regulated is constantly developing.

84.4. The contention is that moderation of chat rooms is impossible.

84.5. This is a factual question. If Parliament has considered the question and has reason to believe that moderation of chat rooms is possible, possibly on the basis of similar steps taken in other countries, then obviously the section passes muster.

84.6. We are not briefed with the information that was before Parliament when considering this legislation, but assume that this was considered. 

84.7. On that basis, we are of the view that the requirement of moderation is not unconstitutional. 

85. Further, since “reasonable steps” depends on the circumstances, we are of the view that the requirement to take reasonable steps passes constitutional muster.

J.
Objections to certain definitions in section 1 of the Amendment Act 

The definition of “domestic violence”   

86. The concern is that the definition of “domestic violence” is unduly broad, and will require articles containing accounts of domestic violence as defined to be submitted for classification prior to publication.

87. This is not the case. The only publications which must be submitted for publication prior to publication are those containing content listed in section 16(2). This requirement applies whether the content includes domestic violence as defined or not.

88. It is true that section 16(4) provides for the classification of publications containing domestic violence. However, as there is no obligation to submit such publications for pre-classification, such publications will only be classified if a complaint is submitted to the Board.

89. Section 18(3) also provides for classification of a film containing explicit infliction of domestic violence as “XX” unless it is a bona fide documentary, or is of scientific, dramatic or artistic merit, in which case it must be classified so that children are protected from inappropriate exposure to it. However, all films must be submitted for classification, so there is no greater burden on films containing domestic violence as defined.

90. There is, in our opinion, no merit to the complaint that the definition of domestic violence is overbroad and contravenes section 16 of the Constitution.

The definition of “explicit sexual conduct” 

91. The concern is that the definition is too broad, as it is tied to the definition of “sexual conduct” in the Act, and that it would require submission of articles dealing with, for example, survivors of rape and sexual assault for classification prior to publication.

92. The definition specifies the “graphic and detailed visual presentation or description” of sexual conduct.

93. We are of the view that articles dealing with the material referred to do not necessarily contain descriptions or visual presentations that are “graphic and detailed”. We advise further that there is no indication that such “graphic and detailed” descriptions and visual presentations would be necessary or appropriate. 

94. 
We point out that such content must only be submitted for approval prior to publication if it “violates or shows disrespect for the right to human dignity of any person”; “degrades a person”, or “constitutes incitement to cause harm”.

95. The fact that the content refers to such violations or degradations must be differentiated from the content consisting of such factors. The Amendment Act does not require publications containing any reference to such occurrences to be submitted for pre-approval.

96. As a result, we do not consider that any restrictions on freedom of expression emanating from this definition result in a contravention of section 16 of the Constitution.

The definition of “sexual violence”

97. The concern regarding the definition of sexual violence is that it requires classification prior to publication of any publication which contains sexual violence.

98. This concern is misplaced. As pointed out above, any publication containing sexual conduct which violates or shows disrespect for the right to human dignity of any person, degrades any person, or constitutes incitement to cause harm must be submitted for classification.

99. The definition of sexual violence itself, and the identification of sexual violence as an element that can be restricted, is therefore not a contravention of the Constitution.

100. To the extent that the description of sexual violence contained in any publication amounts to violation of dignity, disrespect or degradation, or incitement to cause harm, that publication would be subject to classification prior to distribution, exhibition, sale or advertisement. Otherwise, the publication would only be classified on request in terms of section 16(1).

101. We are therefore of the opinion that the definition of “sexual violence” does not contravene any provision of the Constitution.

K.
Conclusion 

102. We have set out in detail our opinion on the constitutional validity of those provisions of the Amendment Act about which the objectors have complained. We have concluded that most of the complaints are unfounded. The only complaints that, in our view, have merit are the following:

102.1. the objection to section 24A(2)(c) and 24A(3), which separately create prohibitions, accompanied by criminal sanctions, in a manner that is inconsistent with the rule of law, and

102.2. the objection to section 24A(4), which is irrational insofar as it creates a prohibition based on consideration which do not have any rational connection to the system of classification provided for in the intended substitution of sections 16 and 18 by the Amendment Act.

103. We are not unmindful of, and have in fact considered the following further arguments made on behalf of the objectors, in support of their contentions that sections 21 and 29 of the Amendment Act are invalid:

103.1. the first is the contention that the prohibitions contained in the proposed substitution of sections 24A(2) and (3), read with section 18(6) would violate section 192 of the Constitution, in the sense that it will confer upon the Board the powers to regulate licensing broadcasters, when such power exclusively reposes in ICASA;

103.2. the second is the contention that the provisions of sections 16 and 18, which require pre-classification of publications, films and games, by classification committees, before publication, broadcasting, distribution and/or exhibition thereof, constitutes a prior restraint that is not permissible in terms of the Constitution.

104. In view of our conclusion on the interpretation of the provisions of section 18(6), more particularly the phrase “subject to section 24A(2) and (3)” the argument that these sections impermissibly confer the power to regulate activities of broadcasters who are otherwise regulated by ICASA, becomes irrelevant.  But insofar as that argument may become a live issue, we nevertheless take the view that it is unfounded, for the following reasons:

104.1. first, the argument assumes that the phrase “subject to section 24A(2) and (3)” in section 18(6) contemplates regulation of broadcasters otherwise subject to control by ICASA.  That is not so, because that phrase simply refers to criminal prohibitions on activities other than those relating to broadcasting activities;

104.2. secondly, there can hardly be a well founded contention that broadcasters who commit offences in regard to activities proscribed in national legislation, may be entitled to escape such prescription, simply because they are subject to regulation by ICASA.  

105. We therefore conclude that the critical phrase in section 18(6), to which we have referred, cannot be open to the type of interpretation contended by or on behalf of the National Broadcasting Association.

106. With regard to the contention that the provisions of sections 16 and 18 which require pre-classification constitute an impermissible prior restraint, we submit that such a restraint is justifiable, for the reasons that we have already given elsewhere in this opinion.  We also rely, for our conclusion, on this point, to the judgment of the Constitutional Court in the De Reuck case, to which we have already referred.  We draw attention, in this regard, to the following passage of that case, which effectively disposes of the contention made on behalf of the objectors -

“In determining whether s 27(1) is overbroad, the exemption procedure set out in s 22 of the Act is relevant.  Section 22 permits a person who wishes to possess or otherwise deal with child pornography in breach of s 27 to apply to do so to an executive committee of the Board.  This means that s 27 does not impose a blanket prohibition, but permits exemptions if an applicant can persuade the Board that ‘it has good reason to believe that bona fide purposes will be served by such an exemption.’”

107. The above observations apply, with equal force, to the contention that the pre-classification procedures set out in the Amendment Act constitute impermissible prior restraint.  We therefore take the view that the objectors’ contention in this regard is not well founded.

108. We advise, in regard to the provisions of the Amendment Act referred to in the preceding paragraph, that the President should consider referring the Amendment Act to Parliament for reconsideration of the relevant sections, before he assents to it.

DATED AT SANDTON ON THIS THE 27TH DAY OF JANUARY 2009.
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