EXPLANATORY MEMORANDUM

The Agreement between the Government of the Republic of South Africa and
the Govemment of the Kingdom of Lesothe on the Facilitation of Cross Border
Movement of citizens of the Republic of South Africa and the Kingdom of
Lesotho (“the Agreement”) simplifies the mutual travel procedures of citizens of
both countries, as well as to deliver on improved services regarding the
immigration clearance of their citizens who routinely cross the common border.
The Agreement is aimed at permitting citizens of both countries to enter into
and sojoum in the territories of the countries of the Farties for the purposes of
holiday, business and transit, without visas and/or temporary residence permit.

The Agreement is consistent with both the domestic laws of the Republic as
including the Constitution as well as International law in general. The legal
opinions of the State Law Advisers: Depariment of Justice and Constitutional
Cevelopment are attached herefo and marked Annexures "A1" and “"A2°
respectively. The legal opinion of the State Law Adviser (Intemational Law):
Department of Foreign Affairs is attached hereto and marked Annexure “B".

The Agreement has self-exscuting provisions that will become law in the
Republic in terms of section 231(4) of the Constitution of the Republic of South
Africa, 1996 upon approval by Parliament. The Agreement will have an impact
on the Immigration Act, 2002 (Act No. 13 of 2002).

There are no financial or other related implications on implementation of this

Agreement.
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Attention: Glorla Modiroa

AGREEMENT BETWEEN THE GOVERNMENT OF THE KINGDOM OF
LESOTHO AND THE GOVERNMENT OF THE REPUBLIC OF SOUTH
AFRICA ON THE FACILITATION OF CROSS BORDER MOVEMENT OF
CITIZENS OF THE KINGDOM OF LESOTHO AND THE REPUBLIC OF
SOUTH AFRICA: YOUR UNNUMBERED FACSIMILE DATED 11 JUNE
2007

1. We have scrutinised the amended text of the draft “Agreement between the
Government of the Kingdom of Lesotho and the Govemment of the Republic of
South Africa on the Facilitation of Cross Border Movement of Citizens of the
Kingdom of Lesotho and the Republic of South Africa” in terms of paragraph 5. 20(a}
of the Manual on Executive Acts of the President of the Republic of South Africa and
have indiceted suggested amendments and made certain comments in ink directly on

the copy of the Apreemnant attached herato,

2 Subject to cur comment on the text of the Agresment the provisions of the
amended Articles appear not to be in conflict with the domestic law of the Republic of
South Africa.

3. We reiterate our previous comments regarding the eniry into force and

comstitutionality of the Apreement.
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AGREEMENT BETWEEN THE GOVERNMENT OF THE KINGDOM OF
LESOTHU AND THE GOVERNMENT OF THE REFUBLIC OF SOUTH
AFRICA ON THE FACILITATION OF CROSS BORDER MOVEMENT OF
CITIZENS OF THE REPUBLIC OF SOUTH AFRICA AND THE KINGDOM
OF LESOTHG: YOUR UNNUMBERED FACSIMILE DATED 16 MAY 2007

1. We huve sorutinized the draft "Apreement betwesn the Crwvermnment of the
Kingdom of Lesotho and the Govemment of the Republic of South Africa on the
Facilitation of Cross Border Movement of Citizens of the Republic of Soumth Africa
ind the Kingdom of Lesuilo” in terms of paragrapk 520(a) of the Mamml on
Execative Acts of the President of the Republic of South Africa and have Indicated
suggested amendments and made certain comments in ink directly on the copy of the
Agreement attzched hereto.

Z. We alzo have the following commant:

Ad entry into force of Agrecment

21 The Depertment’s sttontion is drawn o the provisions of section 231 of the

Constitution of the Repoblic of South Africa, 1996, (hereinafter referred to as the

“Constitution”. I it is decided that the Agreement falls within the scope of section
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! 23142} of the Constitution, then, the provision concerning the sntry into force (Le
Article 11) ghall soffice,

22  However, if the Agreement falls ‘within the scope of sscion 231(3) of the
Constinnion, the Agreemeni van, subject to the constitutional requirements of the
Kingdom of Lesotho in this regard, provide that it shall come into operation on the

date of signature thereof.

3. Subject to our aforementioned remarks and our comments and smendments on the

teat of the Agresment, no provision of the proposed Agreement 3, as far as we could

ascertain, in conflict with the domestic law of the Republic of Scuth Africa.
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LESOTHO/SA : AGREEMENT ON THE

FACILITATION OF CROSS BORDER MOVEMENT

QOF CITIZENS

y 2007 regarding the abovementioned draft

#se4 P.001/D04

2 The Office of the Chief State Law Adviser {International Law) has studied
the draft agreement and a copy of thelr cémments s appended hereto for

your attention. Please also note

signing of a document of this nature by the Principals.

3, Your cooperation is appreciated.
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Agreement Between the Government of the Kingdom of Lesotho and the Government of
. the Republic of South Africe on the Facllitmion of Cross Border Movement of Citizens
of the Kingdom of Lesothe and the Republic of South Afriea. .

1, Your request for legal sdvice received 7 June 2007 refers. The DEﬁm of the Chief
State Law Adviser (IL)-has scrutinised the aforementioned Agreement to determine
its consistency with imtemational law,

GR

2, We note that this Draft Agreement hasa long himuryhzvmgoﬂginnll}rhmdmﬂcdm
2002. In September 2002, this Office issusd a legal opinion I.u}dm' RO 283/82 in
which we commented on the substence of the Agresment.

i More recently, on Thursday 7 June 2007, t‘ne Agreement served before a Cabinet
Committes Meating for Justice, Crime and Security. Prior to this meeting there had
been & warkshop w discuss and consider the Agreoment. The workshop considersd
the strengths, weaknesses, opportunities and threats flowing from the Agreement
- The strengths included, infer afig, reduction of immigration officers and wade
facilitaion.  The weaknesses included, imver alin, insufficlent buy-in from
stakehalders and the porous borders, A sipnificant threat mentioned in the Cabinet
memorandum relatss to the security concerns that would resuit from the artangement.
For the latter purposs, the workshop determined that an implementation pla.n will be
drewn up to dﬁ.l with security issues, :

— 4, In our legel opinion of 2002 (RO 285/02), we raised several issues nfmcem refating

At to the Dmaft Agreement Io particular we raised concem about the security
implications of the Agreement, which is also raised in the most recent commerits by
the Departroent of Justice (See Justice comments on Article ), We alsa rajsed some
concerns about the possible tmx implications- of the Agreement. We advised, at the
time, that given the fact that the Apreement has implications for several departments
that there should be 2 process of consuliation.
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In our view the cumrent process of discussing the Agreement in Cabinet serves the
purpose of consultation we requested earlier. The concerns we raised were policy
concems and not legal concerns. We nots that Cabinet bas been slerted to thess
policy concerns e.g. the possible threats posed by the Agresment, We are further
satisficd that the Apreement contributes to the purpose of the SADC Protocal on the
Facilitation of Movement of Porsons namely “the progressive elimination of obstacles
to the movement of persons in the Region™, ; ¥

We would saggest, however, that provision be meds in te Agreement for an

implementation framework as suggested in the Cabinet Memorandum, The provision

ﬁd b;urits-mecl as sub-Article (2) of Article 9 dealing with security issues and can
as OWES -

(Z) A Tazk Team established by the Partics within [give a time framas],
shall develop an implementation framework to address any security issuss that
may arise from the implementation of this Agresvnent  The implemertation
framework shall be adopted by the Bilateral Commission established in terms .
of the 2001 Agreement betwoen the Parties, : :

Additionally we maks the following suggestions:
Preemble: In the introductory paragraph, plesss delete the word “in™ befors

“separetely™. Furthermore, please note that the inveried commas must come after "z
so that the phrase reads as ‘and separately as a "party™. Please add the word

A greement” after “"Commission of Cooperation” in preambular parngraph 1. Plaase

nots that *TN ORDER" iz two waords, .

Anticle 2: In sub-Article (2), please insert “designated land™ after “countries™ in
conformity with the definition and scope of the Agresment. The relevant sentence
should, thersfore, read as follows: “gates of the respective countrics” deslpnated Iand
ports of eatry ...". Please reconsider the phrase Yes contepyplated In sub-Article (17"
in sub-Article (3), From the comtext it appears to us that the phrass should rather be
“as defined in Article 1.~ :

Article 6 We suggest that insertion of a sub-Articls (3):
(3)  Suoch representstives shall report to the immipgration officers of the
respective counirics’ designated land port of cntry for the purposes of
verification of the validity and authenticity of their nationel passports and their
vises or permits &5 may be relevant.

Article 7: Please insert “of the Parties™ in paregraph (8) of Sub-Article (2). We also

-suggest the deletion of the word “legally” in paragraph (c).

Article 8: The meaning of the last portion of sub-Article (2) which reads “as well as
1o third country nationals residing in their respective territories .." i3 unclear to us.
We suggest its deletion. -

Article 9; Pleass delets the apostrophe aftar “negotiations™,
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Anticle 11;: Pleass insert “compliance with the” after “their™ so ﬁt the sentence
reads: “channe] of their compliznce with the domestic requirements ..

Article 13; Please roplace “by"™ with “in accordance with”,

16.

17

LE.

Subject to cur-comments above the Agreement is consistent with intermnational law
and is not in conflict with South Africa’s specific intemational obligations. Given the
far reaching nature of the Agresment, this Apreement is, in our view, an Agreement
falling within the ambit of section 231(2) of the Constitution of the Republic of South
Africa, 1996, However, whether the Agreement Is in fact a section 231(2) agreement
falls 1o be determined by the line function {in consultstion with this Offics). Owur
approach has been that section 231(3) agreements are agreements that are department
specific, art not of major political significance, bave no uobodpeted for financiel
implications, do not affect domestic law and are generally of & routine pature, Given
the far regching nanme of the Apgresment, and the legislative implications as
mentionsd by the State Law Advisers of the Department of Justice, we would suggest
that the Agresment is a section 231(2) agreement. We further remind the department
that when in doubt, it is always preferable to adopt the section 231(2) procedure.

If it is defermined that the Agreement is & section 231(3) agrecment, then the
Agreement only needs to be signed. However, if it is determined that the Agreement
is & section 231(2) agreement, then once the Agreement has besn signed, the line
function department must take the necessary steps to obtain Parlfamentary nppmml in
anmrds.noe: with the pmv:smns the Constitition.

To facilitate the process for signature, please provide this Office with two copies of
the finally agreed text of the Agreement, two copies of 2 President’s Minute and an
Explanatory Memorendum in folder z137 in order for us to certify the Agreement
You are reminded that the Agreement needs to be bound. Plerse make an appointment
for this purpose with Mrs M Jacobs, at (012) 351 0892, Further, the originally signed
Agreement must be deposited with the Treaty Section for safekecping immediately

after signature.
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