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Dispute or uncertainty in consequence of nature of customary law

5.
(1)
If any dispute or uncertainty arises in connection with—

(a)
the status of or any claim by any person in relation to a person whose estate or part thereof must, in terms of this Act, devolve in terms of the Intestate Succession Act; 

(b)
the nature or content of any asset in such estate;  or

(c)
the devolution of family property, involved in such estate,

the Master of the High Court having jurisdiction under the Administration of Estates Act, 1965 (Act No. 66 of 1965), may, subject to subsection (2), make such a determination as may be just and equitable in order to resolve the dispute or remove the uncertainty.



(2)
Before making a determination under subsection (1), the Master may direct that an inquiry into the matter be held by a magistrate or a traditional leader in the area in which the Master has jurisdiction.



(3)
Before the magistrate makes a recommendation under subsection (4), he or she must where reasonably practicable and in the prescribed manner, obtain the customary position in respect of the matter in dispute from a traditional leader who is regarded as an authoritative source in respect of the customs which have a bearing on the deceased estate which is being wound up.



(3 4)
After the inquiry referred to in subsection (2), the magistrate or traditional leader, as the case may be, must make a recommendation to the Master who directed that an inquiry be held.



(4 5)
The Master, in making a determination, or the magistrate or traditional leader, as the case may be, in making a recommendation referred to in this section, must have due regard to the best interests of the deceased’s family members and the equality of spouses in customary and civil marriages.



(5 6)
The Cabinet member responsible for the administration of justice may make regulations regarding any aspect of the inquiry referred to in this section.

