SUBMISSION BY NELE MEYER, TECHNICAL ADVISOR ON IMPLEMENTATION OF PAJA

Parliamentary Portfolio Committee on Justice and Constitutional Development

Public hearings on the Rules of Procedure for Judicial Review of Administrative Action in terms of the Promotion of Administrative Justice Act 3 of 2000 (PAJA)

Friday 13 February 2009

Submitted by: Nele Meyer, Technical Advisor on Implementation of PAJA

I. Summary

S.1. The initiative to put into effect rules in order to provide an appropriate procedure to facilitate proceedings for judicial review of an administrative action is highly welcomed.

S.2. The complexity of the envisaged procedural steps for judicial review poses an obstacle to access justice for underprivileged people. It is therefore argued that the suggested rules don't allow effective legal redress and thus do not meet the constitutional imperative of an accountable administration. A similar approach like the simplified procedures for equality courts should be followed.

S.3. It is argued that the procedure for requesting reasons from the administration is sufficiently regulated in the Regulations on Fair Administrative Procedures. Additional regulating would fall beyond the scope of the rules at issue which aim to regulate court proceedings.

II. Comments

(a) General

C.1. I welcome the process on the Rules of Procedure for Judicial Review of Administrative Action as an important milestone for the implementation of PAJA.

(b) Access to Justice

C.2. I also welcome that cases of judicial review of the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000) herein after referred to as PAJA, related matters will in future be heard in front of Magistrate's Courts.

C.3. Rule 8 (Application for Judicial Review) and in particular Sub-rules 5

(c), (d) and 7 (b), (c) require from the applicant seeking judicial review to provide specific legally relevant information which are not easily accessible for a lay person. Sub-rule 5 (c) does for instance request information whether an internal appeal system is in place and whether this remedy has been exhausted. Only a minority of the population can be expected to understand the difference between a complaint system and internal appeal. Consequently only these persons would be able to follow the required procedural steps without help.

As a result, the complex procedural requirements practically force applicants who seek judicial review to rely on legal representation in order to be heard by the court. Thus access to justice will in practice be denied to those who are unable to afford the costs of legal presentation. Though a legal aid system is in place, it is not yet sufficient equipped to provide for all potential cases.

This stands in contrast to the fact that particularly the poor and underprivileged rely on State services such as access to water, housing and social grants. It would defeat the purpose of a legal redress system if the people mostly using State services were practically excluded from pursuing grievances against government. It would particularly defeat the objective of Section 33 of the Constitution which foresees legal control of governmental activities as one of the means to put administrative justice into effect.

It is therefore suggested to introduce a simplified application procedure which allows a lay person with little education and limited financial means to bring the matter before the court by him / herself.

Such a simplified procedure has been adopted for the equality courts. The Promotion of Equality and Prevention of Unfair Discrimination Act 2000 (Act 4 of 2000), herein after referred to as PEPUDA), stipulates that the State and Constitutional institutions must assist the applicant in taking the necessary action in the furtherance of the matter in question (Section 20 (9) PEPUDA). Applicants seeking judicial review with regard to administrative justice should equally be supported, where necessary, in following the procedure.

It should be considered whether the procedure for judicial review with regard to administrative justice should follow the inquisitorial approach according to which fact-finding competences lie among others with the court. This could allow the court either to hand back the dossier to the administration and demanding further information or to establish the facts themselves, for instance by calling witnesses. Such an approach would recognize that in general the applicant has systemically a weaker position when being in a dispute with the state and thus cannot be expected to present all legally relevant facts by its own.

(c) Relationship between Rules of Procedure for Judicial Review of Administrative Action and Regulations on Fair Administrative Procedures

CA. The Minister of Justice and Constitutional Development has in terms of section 10 of the Promotion of Administrative Justice Act, 2000, set out Regulations on Fair Administrative Procedures which came into effect in 2002. They stipulate inter alia the procedure for a request for reasons (see Regulation 27).

The Rules of Procedure for Judicial Review of Administrative Action equally intend to determine a procedure for requesting reasons by stipulating that applicants and administrators have to make use of specific forms for applications and notices.

It is my position that the Rules of Procedure for Judicial Review of Administrative Action should only aim to regulate the practice and procedure in connection with judicial review of an administrative action and not the administrative procedure as such. Otherwise, the respective rules would fall beyond the ambit of Section 6 (a), (b) of the Rules Board for Courts Law (ultra vires).

(d) Request for Reasons

C.5. Subject to the elaborations in C.3, in my view the procedures foreseen for the request of reasons by Rule 3 (2) practically institute an obstacle to the right to request reasons. Rule 3 (2) requires the applicant to use a specific Form A asking for specific personal data and background information. While it is appreciated that a pre-formulated form will assist the applicant to provide important data so that the administration can efficiently attend to the matter, its complexity might prevent people with little education to pursue the request.

Further on, Rule 3 does not stipulate access to Form A. It is not clarified whether this form will automatically be sent to the recipient of an adverse administrative action, in which language it will be written and how access will be ensured in cases in which the applicant seeks reasons because no decision was taken. More over, it is not clarified what the legal consequences are if an applicant requesting reasons does not use Form A but writes a simple letter stating his / her intention.

It is suggested to follow a two-pronged approach, allowing requesters to submit the request in written form or using Form A. Form A should be simplified and formulated in plain language. Access to the form should be facilitated by providing Thusong Centres and Community Development Workers with samples of the form. Further more, recipients of adverse administrative acts should not only be informed about their right to request reasons but also where to access Form A if they wish to use it. Requesters preferring not to use Form A should be given minimum requirements such as stipulated in Regulation 27 of Regulations on Fair Administrative Procedures.

(e) Legal Consequences of deficient administrative procedure

C.6. Subject to the elaborations in C.3, it should be considered to make provisions on the consequences of formal deficiencies in the procedure. Rules 3 (2) and (2) stipulate a mandatory administrative procedure but fail to determine the legal consequences if the procedure is not applied. For instance does the time period determined in Section 5 (2) of PAJA in which the administrator has to provide reasons not start if the applicant has not used Form A? In case the administrator does not use the right form to react to a request from the applicant, does this constitute a relevant formal deficiency which leads to the illegality of the administrative act?

(f) Miscellaneous (Chronologically)

C.7. Rule 1 (1): Regarding the applicability of these rules in Labour Court judicial review proceedings, it is my understanding that with the backdrop of the Constitutional decision in the Chirwa v Transnet, these rules are not applicable in the Labour Court.1 The Labour Court is a specialised forum that deals solely with labour related matters as empowered by the Labour Relations Act 66 of 1995. According to Skweyiya J, "the purpose of the administrative justice provisions is to bring about procedural fairness in dealings between the administration and members of the public. The purpose of labour law as embodied in the LRA is to provide a comprehensive system of dispute resolution mechanisms, forums and remedies that are tailored to deal with all aspects of employmenf,.

Accordingly administrative disputes under PAJA should not be reviewed by the Labour Court.

C.B. Rule 2 (2): add: "Rules" includes the Forms A to E.

C.9. Rule 3 (1): add: Any person whose rights are materially and adversely affected by an administrative action and who has not given adequate reasons may request the administrator to....

C.10. Rule 3 (4): add: ...the administrator must furnish the written reasons within the period....

C.11. Rule 3 (5) (a): add: ... adequate written reasons have already been furnished to the requester;

C.12. Rule 3 (5) (d): add: ...to depart from the requirement to give written reasons in terms of ...

C.13. Rule 3 (5) (d): divide sub-rule (d) into two sub-rules:

(d) it is reasonable or justifiable to depart from the requirement to give written reasons in/terms of section 5 (4) of the Act,.

(e) or on any other valid ground.

C.14. Rule 4: It should be stipulated that when informed about the right to judicial review, the applicant should also be informed about the right to request disclosure of documents.

C.15. Rule 4 (6): It is suggested not to limit the right to disclosure to documents which have been identified by the administrator but allow the requester to inspect all relevant documents subject to the provisions of Chapter 4 of the Promotion of Access to Information Act.

C.16. Rule 4 (6): It is suggested to determine a period of time in which the disclosure must take place.

C.17. Rule 7 (2) (c): It is not clear what point in time the term "failure" determines. It is suggested to refer to the time periods of Rule 4 (5) and (6).

C.18. Rule 7 (3) (b): change cited section of PAJA to 7 (2) (b).

C.19. Rule 7 (3) (d): Equally to Comment C.18, an explicit reference to the time period in Rule 4 (5) should be made. This serves a better understanding.

