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SUMMARY OF COMMENTS ON THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL, 2009
	Clause no./

Theme
	Commentator
	Comment

	Retention of finger-prints, non-intimate samples, intimate samples and DNA profiles of persons not convicted by a court of law
Sections:  36B(8); 36C(4), 37(8) of CPA.

Section 15O(4) of SAPS Amdt, Section 113(6) of Firearms Control Act and section 9(6) of Explosives Act.
	Business Against Crime (BAC)
South African Human Rights Commission (SAHRC)
Law Society of South Africa (LSSA)
Mr HH Gerber

Commission for Gender Equality
	1.  Many cases remain under investigation for periods longer than five years.  In many instances criminal cases linked to organised crime do not get resolved upon the conviction or acquittal of an individual.  Therefore, BAC recommends any of the following:  a) That such evidence be kept indefinitely;  b) That it be kept until such a person applies to a magistrate for his records to be destroyed after a period of five years, which would afford the prosecution and SAPS an opportunity to make submissions in favour of or against the application in light of the nature of each case;  or c) That such evidence be kept for a period of 20 years.
2.  It is an unreasonable limitation of the right to privacy to include the DNA samples in a DNA database of a person who was never charged, against whom charges were withdrawn, or who was found not-guilty subsequent to a trial.  This provision also holds serious consequences for the principle of the presumption of innocence.  The principle that there is a presumption of innocence lies at the foundation of the administration of our criminal law.
3.  LSSA objects to the retention and storing of DNA analysis of persons who are acquitted of charges as this will victimize innocent citizens of the country.
4.  The Bill does not take cognisance of the Marper-judgment of the ECHR.  Section 36B(2)(a) does not recognise the human rights of innocent and/or unconvicted individuals who are now treated and “punished” the same as convicted individuals.

5.  Supports the retention of samples for five years even where no conviction occurs.

	Clause 1
	Commission for Gender Equality (CGE)
	1.  Recommends changing the heading of Chapter 3 to “Ascertainment of bodily features of certain categories of persons”.  The heading as it stands is overbroad and applies to any person and may include persons not linked or associated with crime.  The heading is unconstitutional and it would be more appropriate to use terminology that limits the application thereof to the category of persons that are targeted.

	Clause 2
Section 36A

(Definitions)
	National Prosecuting Authority (NPA)
CGE
	1.1  The definition of “body-prints” is unnecessarily restrictive.  NPA proposes that “body-prints” be extended to include “or any other part of the body”.
1.2  The definition of “NDDSA” requires the attribution of a technical definition inconsistent with general usage since the intention is not only to create a database, but to also retain certain samples. Therefore, the NPA proposes that where reference is intended to be made to retained samples as well as to DNA information in the NDDSA, that a reference to “samples retained” be inserted.
1.3  Within the definition of “speculative search”, the comma after the word “taken” in the third line should be moved to before the word “taken”.

2.1  A blood finger prick cannot be seen as “non-intimate”.  Secondly, the fact that a swab is inserted into an orifice such as the vagina or mouth is intrusive and intimate.  The Legislature should reconsider what is intimate and what are non-intimate samples.  CGE further believes that the terms “intimate” and “non-intimate” are unable to reflect the technical nature of the evidentiary material contemplated in this Bill and could be replaced by “physiological samples” instead of “intimate” and “physical samples” instead of “non-intimate”.

2.2 “Speculative search” – The nature of a speculative search is reasonable and justifiable, but the term itself undermines the intention of the Legislature by introducing a sense of conjecture and inaccuracy.  CGE suggests “investigate search” or “evidentiary correlation search”.

	Clause 2

Section 36B
	NPA

Prof  Terblanche

SAHRC

Law Society of South Africa (LSSA)

Cape Bar Council

Mr HH Gerber
SABRIC

CGE

POPCRU


	1.1  Section 36B(1)(a)(iv) – “if a non-intimate sample was not taken upon arrest” should refer to fingerprints.

1.2  Section 36B(6)(a) – the NPA proposes that in keeping with wording in the SAPS provisions “non-intimate samples” should only be retained “where applicable and scientifically possible”.

1.3 Section 36B(7) – replace the word “crime” with “offence”.

2. Section 36B(1)(b)(iv) – the language used in this section is unclear.  Prima facie it appears as if all sentences are included, in other words, that a sample should be taken whenever there is a conviction followed by a sentence.  But why then is a distinction drawn between imprisonment and non-custodial sentences?

3.1  The power of police officials to take DNA samples should be limited to persons arrested for serious offences only.  These offences or categories of offences should be specifically listed.  Collecting DNA samples from persons arrested for minor offences seem highly inappropriate and a waste of state resources.

3.2  Collecting DNA samples from every arrested person would cause the system to collapse, whilst only targeting certain arrested persons the state can divert the savings to beef-up other aspects of the criminal justice system.

3.3  Intimate samples should only be taken of accused and convicted persons where the person concerned and the police official are of the same sex.
4.1  The LSSA objects to the taking of non-intimate samples by police officials for the reasons stated below:

a)  The police officials are not trained as medical experts and may not be able to correctly take the said samples.

b)  The police have an interest in any criminal matter and cannot be said with certainty and confidence that such samples may not be exposed to contamination.

c) The integrity of such samples may not be relied upon.

d)  If such samples need to be taken the procedure must be done by health workers.

e)  In terms of the proposed amendment non-intimate samples involve “blood finger prick” and this procedure is far above the competency of a police official.

4.2  LSSA objects to the taking of body prints by police officials as this is likely to infringe on a person’s right to privacy and the process will have more integrity if taken by a health worker.

5.1 A non-intimate sample should only be taken if it may assist in the investigation of the crime.
5.2  Clause 36B(1)(b)(iv) – the taking of non-intimate samples from convicted offenders makes no sense once the investigation has been completed.  It is suggested that section 36B should read “a police official may, if he has a reasonable suspicion that such evidence would assist in the solving of an offence, cause a sample to be taken”, or words to similar effect.
5.3  Commencing Chapter 3 with Clause 36A may cause confusion if inserted before section 37 in Chapter 3.
5.4  It is not desirable for a police official to take non-intimate samples, such samples should be taken by medical professionals.  Persons taking non-intimate samples should be properly qualified and have no ties whatsoever with the police station or the investigation unit.
5.5  The taking of non-intimate samples should be limited to more serious offences such as those set out in Schedule 5 and 6 of the CPA.
6.1  The definition of “authorised person” is not limited to policing specialists involved in crime investigation or police officials concerned with DNA analysis and are open to abuse.  The definition should define certain categories of police officials and include safeguards such as security clearances or levels of authority.

6.2  The “speculative search” provision provides access to records from institutions to whom these samples were given not knowing and without consent that they would be used for the purposes as contemplated in the Bill.  This feature of the Bill would, among other, give access to the private medical records of children treated in State hospitals.  No clear definition is given to the application in the government sphere and is open for abuse where the records of organisations or institutions who receive Government funding are accessed and interrogated.
6.3  The provisions of sections 36B(1), (5) and (6) (the taking of prints and samples, the use thereof and their retention) and section 15B (speculative search of prints and photographs) are unconstitutional.  If a person was merely arrested his samples may be taken and subjected to a speculative search.  There is a lack of limitations and safeguards in the Bill and the purposes for which prints and samples may be used are too wide and unqualified.  It does not provide time limits or for the gravity of the crime concerned.
7.1  Section 36B(1)(b) – Propose stipulating the specific type of non-intimate sample to be taken.  Blood finger prick could be considered by some to be more invasive than a buccal swab.

7.2  Section 36B(1)(c) – provide also for an obligation to take photographic images of any person arrested.
7.3  Section 36B(3) – insert (c) …the finger-prints taken was lost, misfiled or not successfully stored on the finger-print database maintained by the SAPS.

7.4  Section 36B(6) – insert (d)…(i)Any person who tampers with, manipulates, or in any way changes finger-prints, intimate or non-intimate samples to be submitted or (ii) any police official who submits finger-prints, intimate or non-intimate samples, falsely claiming it to have been taken from a specific person whilst knowing it to have been taken from another person or source, 

is guilty of an offence and liable on conviction to imprisonment for a period not exceeding 15 years.

7.5 Section 36B – in order to ensure compliance it is suggested that a provision similar to the provision contained in the Domestic Violence Act, 1998, be inserted to make the institution of disciplinary proceedings compulsory against any member of the SAPS who do not comply with any obligation set out in section 36B.

8.1  Section 36B(1)(a)(iii) – Proposes that this provision should stipulate which categories of licenses and permits make it compulsory for prints to be taken. It would be more reasonable for less serious traffic offences to count towards demerits which count towards endorsement or alternatively cancellation of driver’s licences rather than criminalisation of such offences.

9.1  Section 36B(1) and section 37(1) – “a police official … must cause such prints to be taken” – question is by who?

9.2 References in the Bill to “the National Commissioner of his or her delegate” – who is the delegate?  Furthermore, references to the National Commissioner as opposed to the Div Comm:  CR & FSS “are deliberate efforts to misinform Parliament, so that the Bill is approved hastily and without proper deliberations pertaining to these grey areas”.

	Clause 2 

Section 36C
	Mr HH Gerber

Cape Bar Council
SABRIC


	1.  The provisions and powers conveyed in the proposed section 36C(1) are too wide and undefined and should be limited to certain Schedule offences and refer to “an offence”.  It would mean that the SAPS can take blood samples where a traffic offence was allegedly committed without a warrant.
2.  Bar Council submits that clause 36C(1)(a)-(b) makes the taking of such evidence dependent upon their reasonable connection with the offence in question and forms part of the pre-trial investigation and that such suspects are entitled to legal counsel and that the CPA ought to make provision therefore.  It is suggested that section 73(1) of the CPA ought to be amended to encompass such a right.

3.  Section 36C(1) – Insert “irrespective of whether such person or persons have been arrested” after the word “warrant”

	Clause 3 
Section 37
	NPA
Business Against Crime (BAC)

SABRIC

POPCRU
	1.  Section 37(1)(a) – retain reference to “finger-prints” and insert the word “or”.
2.  BAC recommends that section 37(3) should give medical practitioners the power to take an intimate sample (blood or any other bodily fluids) of any child who is admitted to hospital for medical attention or treatment, and who is suspected to have been a victim of crime, without a request first being made by a police official to the medical practitioner.  They reason that many victims do not approach the police immediately in order to save evidence such as bodily fluids, which may affect the successful prosecution of a case.

3.1  Include finger-prints in section 37(1)(a).

3.2  Section 37(1)(c) – Suggest adding reference to “nor shall a police official make any examination of the body of the person concerned where that person is male and the police official concerned is not a male”.

3.3  Section 37(1)(d) – Suggest to insert “provided that if the photographic image is required to serve as evidentiary proof that the body of any person has any mark, characteristic, distinguishing feature or appearance and the taking of such a photographic image requires that person to undress fully or partially, such a photographic image shall, in the case of a male person, only be taken by a male and, in the case of a female person, only by a female”.

3.4  Section 37(2)(a) – Suggest to provide “any registered medical practitioner or registered nurse may”.  The draft provision seems to be too demanding and under the present wording a police official who’s offices just happen to be situated next to consulting rooms of a specific surgeon might constantly choose to utilise such services.

4.1  Section 37(3)(b) – “ascertain the state of health of any accused at such proceedings” – The impression is created that the state of health of an accused can be ascertained by DNA analysis.



	Clause 5
Section 225
	SAHRC
SABRIC

CGE

POPCRU
	1.  Suggests that section 225(2) should be removed in its entirety.  The fact that evidence shall not be inadmissible if police officials do not follow the provisions of the Bill is highly objectionable and gives the Bill the unfortunate complexion of being soft on non-compliance and open to malicious interpretation.  The SAHRC, however, is in support of the stance that it is too rigid to suggest that non-compliance automatically equals inadmissibility and in this regard section 35(5) of the Constitution should give guidance as to the admissibility or otherwise of evidence.  
2.  It is suggested to include a provision to address resistance by any of the mentioned persons to submit to the taking of samples or prints.

3.  Section 225(2) – CGE supports the fact that evidence will be admissible even when taken against the will of the accused.

4.  Section 225(2) – Does it imply that results from a speculative search shall be admissible at criminal proceedings?  This practice is not consistent with the DNA analysis as a tool in the fight against crime internationally and it poses possible violations of human rights.

	Other Constitutional issues raised
	SAHRC
	1.  The Bill may be in violation of section 35(1)(c) of the Constitution in respect of the mandatory taking of DNA samples.  Section 35(1)(c) reads as follows:  Everyone who is arrested for allegedly committing an offence has the right – c) not to be compelled to make any confession or admission that could be used in evidence against that person.  It may be argued that the involuntary giving of such samples constitutes a forced admission.  The Commission then continues to quote jurisprudence from other jurisdictions where it was held that the taking of DNA samples does not constitute testimony.  

	Diverse comments/

recommendations
	BAC
SAHRC

SABRIC

CGE

POPCRU
	1.1 Include the morpho touch technique of comparing fingerprints as one of the accepted mechanisms that may be used by police officials.
1.2  BAC recommends the fingerprinting and photographing of all foreigners entering the country.

2.1  The Bill provides insufficient safeguards that a person’s data shall only be used for purposes related to the detection of crime, the investigation of an offence or the conduct of a prosecution.  Clear guidelines need to be spelled out in the legislation in relation to the maintenance of the DNA Database, especially in respect of access to the database, in order to protect personal privacy.  Provisions relating to custodianship should be spelled out in more detail.

2.2  The Bill does not provide clear guidelines for how DNA should be collected, stored and used.  This statement is made in light of their earlier comments, that DNA information may be abused leading to probable genetic discrimination and social stratification.  
2.3  The SAHRC supports the establishment of structures similar to that currently operating in the British model, i.e. the National DNA Operations Group that focus on tactical and operational delivery of DNA services, and the Ethics Group which provide independent ethical advice on the operation and practice of the database.

3.1  Section 36B(1) – recommend defining “police official” in the CPA in accordance with definition in SAPS Act.

4.1  Recommends that training material for officials as provided for in section 15Q should include information relating to dignity, maintenance of confidentiality and allowing for legal representatives to access, challenge as well as apply for rectification of incorrect information held in any database in terms of the Bill.
4.2  Propose including requirement for details of all relevant qualifications of the specific individual who collated samples which generated the profile.

4.3  Section 15J(2)(d) – Not allowing the withdrawal of consent is unreasonable because there may be instances when such consent may be legitimately withdrawn such as where a person gave consent under duress or when intoxicated.  The section should allow for consent to be withdrawn.

5.1  The Bill does not clarify the body which shall serve as “custodians” of the NDDSA.  This reflects as if the NDDSA will be administered and maintained by SAPS or the National Commissioner but actually refers to outsourcing.
5.2  Section 212(8)(a)(ii) – The Bill is not clear as to who or what the body is that may be designated by the Minister under this section. 
5.3  Section 15F(4) – reference to DNA profiles already stored, maintained and administered by the Division: CRC & FSS – This paragraph clearly states that the DNA database currently maintained will be taken over by this Outsourced contractor. 

5.4 Section 15L (referenced by them as 15M, but it should refer to 15L) – Amounts to outsourcing of investigative duties.  Outsourcing reading into the wording “national commissioner or his or her delegate”.


