SUBMISSION BY ADV. FDP TLAKULA CHIEF ELECTORAL OFFICER: INDEPENDENT ELECTORAL COMMISSION

8 February 2009


Dear Mr Tsenoli,

Public hearings on the Cross-boundary Municipalities Laws Repeal and Related Matters Amendment Bill [B 3-2009]

The Electoral Commission (the Commission) wishes to acknowledge your kind letter, inviting the Commission to submit its comments on the implications that would result from the implementation of the Cross-boundary Municipalities Laws Repeal and Related Matters Amendment Bill.

The Commission understands the invitation for the submission of comments to the Portfolio Committee to be in relation to the 2009 National and Provincial Elections (IINPE") and responds as follows:

Proclamation of Elections

1. In terms of Section 17(1) of the Electoral Act 1998 (Act 73 of 1998), the President is required to proclaim the Election date for the National Assembly.

2. In terms of Section 18(1) of the Electoral Act 1998, the respective Premiers are required to proclaim elections of provincial legislatures for their respective provincial legislatures.

The Voters' Roll

3. Section 24 of the Electoral Act 1998 directs that the voters' roll, or the segments of the voters' roll that must be used for an election, are those as they exist on the day the election is proclaimed.

4. As soon as the election date has been proclaimed, the Commission consults with the party national liaison committee as required by Section 20(1) of the Electoral Act 1998 in regard to the Election Timetable, where-after the timetable must be published. Such a timetable must contain timelines for certain activities and the cut of dates and time for those activities.

5. The Chief Electoral Officer is required, by the date as set in the timetable, to certify the voters roll to be used in the election [Section 24(2) of the Electoral Act 1998]. As soon as this is done, the Voters Roll is submitted for printing and distribution so that it can be used at the voting stations on Election Day.

Determination of Regional Seats in the National Assembly

6. In terms of Section 2(a) of Schedule 1A of the Electoral Act 1998, the Commission must, for every election of the National Assembly, determine a fixed number of seats to be reserved for each region. The Commission must determine these seats immediately after proclamation.

7. In determining the seats as per paragraph 6 above, the Commission uses available information on the numbers of registered voters and representations made to it (the Commission) by interested parties and persons. This the Commission must do by no later than immediately after the Proclamation of the election. This requirement must also be read with the provisions that provide that contesting parties must submit lists of candidates for the National and 9 regional lists (or only 9 regional lists) by the cut off date as set-out in the timetable.

8. The Commission submits that it is critical that political parties contesting the elections know beforehand the number of regional seats for such lists. This will enable them to submit a sufficient number of candidates required for their regional seats list. It is important to indicate that should a party submit fewer candidates than what it is entitled to fill as per seat calculation of the election results, such a party will forfeit such seats as there is no provision for supplementation of such lists prior to designation.

9. Once the Commission has made the determination, it may have an impact if the Bills are passed thereafter as the voters of Merafong would then still have been part of the calculation for the North West and not Gauteng province. It may impact on the number of seats allocated to these regions. It is submitted that the bills may have to make provision for transitional arrangements if they were to be passed after the determination had been done.

Ballot Papers

10.lt will be imperative that the correct provincial ballot papers are distributed in the Merafong Municipality. For this purpose, should the bills be passed after the process of candidate nomination as prescribed in the Election Timetable, the Commission would have to be make logistical arrangements to ensure that correct provincial ballot papers are distributed in Merafong. In this regard, the Commission will require at least two weeks before Election Day to make the necessary logistical arrangements.

Results Slips

11. The result slip of each voting station reflects the name of the province, the municipality, the name and unique number of the voting district. The aforementioned details on the result slips are based on the information as at the cut-off date for the compilation of lists of parties and candidates who will contest the election as set-out in the Election Timetable (Section 31 of the Electoral Act 1998). If the Bill is passed and put into effect after that date, it will result in the need to print and distribute new result slips for Merafong. As in the case of ballot papers, two weeks prior to Election Day will be required to ensure the correct result slips are distributed.

Results System

12. The Results System used by the Commission will need to be amended to ensure that the ballots as cast in Merafong are correctly reflected for the Gauteng provincial legislature, as well as for the determination of the Regional seats in the National Assembly.

13. It is therefore recommended that if the intention is to pass the legislation so that the boundary changes come into effect before voting day, which includes prior special voting overseas, that the closer to the election date, the more impact it will have on the operations of the Commission for the delivery of free and fair elections.

The Commission wishes you and the Portfolio Committee fruitful deliberations.

Yours sincerely,

Adv. FDP Tlakula Chief Electoral Officer

