DEPARTMENT RESPONSE

From: MR. ANWAR GANY: CHIEF DIRECTOR: CIVIL AVIATION DEPARTMENT OF TRANSPORT

To: Mr.R Tau, MP

ANC Member of Parliament: Chairperson: Select Committee Public Service

Dear Mr. Tau

CIVIL AVIATION BILL rB73B -20081

1. BACKGROUND

Stemming from the briefing that our Department made to the Select Committee on Public Service on 28 January 2009, we were requested prepare responses to issues that the Committee were not clear on regarding the Civil Aviation Bill, 2008 (“the Bill").What follows is our response.

	Section 133 of the Bill


i. Question: whether 30 years imprisonment is a sufficient or severe punishment for an accused person who killed many people or passengers?

1. Answer: A person would be charged with a statutory offence as laid down in section 133 and he can also be charged with common law. If found guilty, on murder there is no statutory limit on punishment to be imposed because it is a common law offence.

2. If he is charged for instance with section 133(2) offence also, the punishment for that count would be limited to a maximum of 30 years as provided in section 133(j):

a. For example:

It would be possible for a person to "place ... any device or substance which is calculated to endanger, injure or kill any person..." (Section 133(f)). Should a person be convicted of this statutory crime, it may lead to a maximum sentence of 30 years imprisonment, according to the Act.

Should the same action, referred to above, result in a person being killed, the same perpetrator may, in addition, be charged with the common law crime of murder (or culpable homicide), and if found guilty may be sentenced to life imprisonment.

ii. Question: Why in section 16(1 )(1) (i) (ii) we still refer to the Prevention of Corruption Act, 1958 (Act No. 6 of 1958), Corruption Act, 1992 and Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004)

1. Answer: The Department's view on this question is that there is no problem in referring to all this Acts because we still have people in jail who have been convicted and still serving their sentences or punishment in terms of this Acts. We do not want to create a legislative vacuum by not referring to all this Acts.

iii. Question iii: Why section 16(1 )(I)(i)(ii) forever disqualifies people who were convicted of offences provided by this section despite having fully served their punishment?

1. We are of the view that in order to preserve the integrity of the Aviation Investigation Board, we do not want to appoint people who are habitual criminals with criminal records. We want to appoint people whose integrity is beyond reproach

2. Heaving said that, this is a general provision contained in most statutes dealing with disqualification. In order to do away with it, it would require the South African Law Commission in the Department of Justice to come up with a General Law Amendment to this particular disqualification clause and to other similar provisions contained in other statutes.

iv. Question iv: Section 16(j)

1. We are of the following view that the cut off date for this particular disqualification is 1993 and that the disqualified person is a person who was imprisoned without an option of a fine. Again this clause is only meant to preserve the integrity of the Board and its members. The character of such board members should be beyond reproach. This also requires a General Law Amendment Bill if the members are not happy with at a later stage.

Kind regards.
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