Department of Minerals and Energy Progress Report on the First Report of Standing Committee on Public Accounts on the investigation relating to the export and sale of diamonds in terms of the Diamonds Act, 1986, dated 29 January 2008.

HISTORICAL BACKGROUND

1. The Diamond Act, Act 56 of 1986, (the Act) was passed by Parliament for the economic development of the country and to encourage cutting and polishing of diamonds locally. The South African Diamond Board was established in terms of section 3 of the Act.

2. An export duty of 15% of the fair market value of an unpolished diamond which was registered for export from South Africa was imposed under section 62 of the Act in order to ascertain that producers supply local cutters and polishers with the Republic's rough diamonds as a means to discourage export of large quantity of local diamonds.

3. The Act also provided for exemption from export duty under Section 63. The afore mentioned section gave the Board powers to exempt an unpolished diamond which was registered for export from export duty if, inter alia, the diamond has been allocated or offered to a diamond cutter or tool-maker pursuant to section 59 agreement.

4 In terms of section 59 of the Act, the Board may enter into an agreement ( a section 59 agreement) with any person who was entitled in terms of the Act, to win or recover diamonds in South Africa (hereinafter called a producer). Under section 59 agreements the producer entering into an agreement with the Board, had to endeavour to supply unpolished diamonds to diamond cutters and tool-makers in the Republic.

5. For the purpose of implementing section 59 agreements the Board established the sub-committee, Section 59 Committee, consisting of the Board members and stakeholders in the diamond industry. Section 59 Committee mandate was to categorize unpolished diamonds when exported.

6. The Act did not require producers to submit their annual reports or any other accounting documents.

7. In 1992 De Beers exported a stockpile of unpolished, locally mined diamonds to the total of 20 million carats valued at $822 million US dollars to London. This transshipment of diamonds was not accompanied by payment of export duty nor was any documentary evidence produced by the Board showing that it has authorized such large shipment of diamonds to London.

DELIBERATIONS

8. On 29 January 2008 the Standing Committee on Public Accounts released the first report on the investigation relating to the export and sale of diamonds in terms of the Diamonds Act, 1986. The SCOPA recommended the following:

a) the National Treasury (NT) to obtain an independent constitutional expert legal opinion from the Senior Council to determine;

	The intention of the legislature with regard to Section 59 of the Diamond Act,1986.


	The legality of the 3rd December 1992 section 59 agreement between the SA Diamond Board and De Beers.


Progress report on the issues above: The National Treasury has obtained a legal opinion on the matter in question. However, the investigation task team members, comprising of staff from the DME, NT and the Auditor-General, has as yet not been able to discuss the legal opinions and its impact on the investigation, as the legal opinion has not been made available to the other investigation task team members.

A letter was forwarded to the Director -General of the National Treasury to request his department to release the legal opinion to the other investigation task team members in order for the investigation team to continue with the process.

b) Confirmation of actual stock pile: the Department of Minerals and Energy (DME) and the SA Reserve Bank (SARB) to compare data sets;

Progress report on the said issue: The comparisons done on the data sets received from SARB and DME in relation to the diamond exports during the period 1992 to 1998 indicated no correlation and inferences were made that either no full disclosure was made by De Beers during that whole period or SARB documentation requires further input from them. The statistics indicated far less production and even sales for there to have been such a stockpile.

A letter has been forwarded to the Governor of SARB to assist in the above matter by supplying the investigation team with the report that needed to be verified against the original F178 documents in the possession of the SA Reserve Bank to determine the exact quantities and values of exports with regard to the export of diamonds for the period 3 December 1992 to 19 March 1998. This report, which originated from the SA Reserve Bank, forms the basis of the value of the diamonds exported by De Beers after the conclusion of the 1992 Section 59 agreement between the SA Diamond Board and De Beers.

c) DME and NT with the assistance of the Auditor-General to form a task team to interrogate the De Beers London stockpile records in London for the period 3 December 1992 to 19 March 1998;

Progress report on the said issue: The investigation team has been established as it was recommended by the committee.

d) De Beers to make available to the DME its local export data for the period 3 December 1992 to 19 March 1999;

Progress report on the said issue: A letter has been forwarded to the De Beers Managing Director, Mr. G Penny to make all other requested documents, discovered to date, available to the investigation team in order for them to proceed with investigations as Parliament's request.

9. All parties commit to co-operate in finalizing this investigation.

RECOMMENDATION

10. It is recommended that the Standing Committee on Public Accounts take note of the progress made by the investigation team thus far and their commitment in finalising this investigation.

