MEMORANDUM 

TO: Ms F I Chohan-Khota MP, Chairperson: Portfolio Committee on Justice and Constitutional Development

FROM: Adv F S Jenkins I Dr E Palmer PARLIAMENTARY LEGAL ADVISERS

DATE: 10 November 2004

SUBJECT: Approval of international agreements subject to reservations

1. We have been requested to advise on the issue of Parliament approving an international agreement, as provided in section 231 of the Constitution, with reservations. As this is a question of a general nature, our answer is similarly of a general nature.

2. On 4 November 2004 we advised as a matter of urgency that a House of Parliament may either approve or disapprove an international agreement in terms of section 231(2) of the Constitution (copy attached). This opinion amplifies our view in the earlier memorandum.

3. Whether a treaty may be entered into or acceded to with reservations is determined in accordance with international law. Article 19 of the Vienna Convention on the Law of Treaties provides that a state may, when signing, ratifying, accepting, approving, or acceding to a treaty, formulate a reservation unless:

(a) The reservation is prohibited by the treaty;

(b) The treaty provides that only specified reservations, which do not include the reservation in question, may be made; or

(c) In cases not falling under subparagraphs (a) and (b) above, the reservation is incompatible with the object and purpose of the treaty.

4. According to Article 21 a reservation permitted in accordance with these rules modifies the provisions of the treaty to the extent of the reservation between the reserving state and those states that accept the reservation. A state that objects to the reservation may exclude the operation of the treaty between itself and the reserving state, provided that such intention is made clear (Article 21).

5. A state's power to conclude and bind itself to international agreements (or treaties) is determined by the municipal law of each state (Dugard, International Law: a South African Perspective, 2nd ed., p. 329). In this regard section 231 of the Constitution provides that while the national executive negotiates and signs international agreements, it is Parliament that approves international agreements before these become binding on the Republic (unless it is an agreement referred to in section 231(3), which is not relevant for the purpose of this opinion).

6. The responsibility for negotiating and signing all international agreements vests in the national executive (section 231{1) of the Constitution). Parliament's responsibility, and in effect its power, is to approve or disapprove an international agreement. Approving or disapproving is an act which cannot be subject to reservations. In other words, if Parliament approves or disapproves a treaty, it does so in its totality.

7. The Constitution does not empower Parliament to approve a treaty if it has reservations not imposed by the executive. The power to negotiate treaties vests in the executive and Parliament would be traversing the separation of powers if it were to pass a treaty subject to its own reservations. Thus the executive may submit to Parliament for approval a treaty, with or without reservations. Parliament's power lies in refusing to approve a treaty (with or without reservations) if it has its own reservations regarding the treaty.

8. If Parliament has reservations regarding a treaty submitted to it by the executive it could refer the treaty back to the executive with its reservations for further consideration and negotiation. If the executive does not include Parliament’s reservations when again submitting the treaty to Parliament, Parliament could decide not to approve the treaty.

9. On the other hand, if Parliament has reservations regarding a treaty but it does not view the reservations serious enough to warrant disapproving the treaty. It may approve the treaty and mention these reservations in the report it approves. Such noting of reservations in the report has no legal effect and serves only to express Parliament's view on a treaty it approved.

10. The crisp answer is thus that Parliament does not have the power to approve an international agreement subject to its own reservations; it can only approve or disapprove a treaty, with or without reservations as it is submitted by the executive.
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