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INTROPUCTION

2.1

1.3

Cal

Seclion 12 of the Bill seeks to inroduce & new seclion 734 inla the
Compelition Act, 1998 {“the Competlifion fcl’). The new seclen
73A will If enacted, impose crimingl liability on individuals identified
in the section in relation 1o the conduet idenlified thergin,  In
eddition, section £ of the Bill will i enscted, introduce & new

chepter 2A intc the Compettion Acl, dealing with complex
monopaly conduct,

| have been requested 1o deal with thres issues which will zrise il
the Bill is enacted in its present form. The issues are —

Firstly, whether secticn 73A(5) will infringe any fundamente!
right entreniched in the Constitution of the Republic of Seuth
Adrica, 1986 ("the Constitution™)

Secondly, whether the provisions of secticn 73A(B)(b) will, if

enacted, infringe any of the fundamental rights entrenched in
the Constituiion.

Thirdly, whether the lack of any exemplion provision in
relation o the complex moncpoly provisions conlzined in
chapter 2A weuld infringe any cf the fundamentzl rights
entrenched In the Constilution, having regard to the
exemption provisions contained in sectien 10 of the
Cempetition Act which desls only with examptions from the
application of chapter 2 of the Act (and thus would not apply
to chapter 24 as contained in the Bill).

I will desl firstly with the provisiones of sectons F3A(5) and (6}
Theresfier, | will consider the Bill's failure to provide for exemption
provisions in relation to the intended new chapter 24, in the manner

in which the present Competition Act makes provision for an
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exemption from the application of chepter 2 of the present

Compsetition Adl.

THE FIRET AWD SECORD ISSUES ~ SECTIONE 7348 & ()

i introduction

Section 12 of the Bill sseks to introduce 2 new section 734 into the

Competition Act, which would read as follows -

“12.  The following section is hersby inseried in the principal
Acl efier seclion 75:

"Geusing or permitting firm to engice in prohibitec

prectice

734, (1)

(2)

(3

(4}

A person commits an offence if, while being
g directer of & firm or while engaged ar
purporting fo be engaged by & firm in &
position having management authority
within the firm, such person -

g} caused the fimn to engsge in &
prohibited preciice in terms of section
4(1)(b); or

() knowingly ecquiesced in the firn
engaging in & prohibited practice in
terms of section 4(1}{b)

For the purpose of subsection (i)Mb),

‘kmowingly scquiesced’ mezns  having

scquiesced while heving sclual knowiscoe

of the refevant conduct by the firm.

Subject fo subsection (£), = person may be

proseculed for an offenice in ferms of this

section only if -

{a)  the relevent firm has ecknowledged,
in & consent crder contemplated in
ssction 480, thei il engzged in &
prohibited practice in terms of section
4(1)ib); or

{8)  the Cemgefition Tnbunal or the
Compatition Appes! Courl has macde
& finding tha! the relevent firm
engaged in & pronibited practice in
terms of section 4(1){h).

The Competition Cammission -
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(e} mey nol seek or regues! [he
proseculion of & person for &n
cfience in tenms of this section H the
Competition Commission hzs
certified ihat the person is deserving
of leniency in the circumstances; and

(b) mey make submissions lo the
Netions! Frosecufion Authority in
supporl of lemiency for eny person
prosscuted for an offence in terms of
this section, i the Compelition
Commission has cerlified thet the
person is deserving of lenigncy in the

circumslences.
(8)  In any count proceedings sgsinst & persen
in termes of this  section, &n

ecknowledgement in & conssnl order

contemplated in section 480 by the firm or &

finding by the Compstition Tribunal or the

Compstition Appee! Court that the firm has

engaged in & prohibited praclice in terms of

section 4{1)(bj, is prima facie proof of the
fact that the firm engeaged in that conduct.
(6] A firm may not directly or indirectly —

{aj  pay any fine that may be imposed on
& person convicled of en offence in
terms of this seclion; or

(b} indemnify, reimburse, compensale or
ctherwiss defray the expenses of &
person incurmed in dsfending ageinst
& prosecution in terms of this section,
uniezs the prosecution is ebandoned
or the person is acguitted.”

Section 734 le structured as follows —

Firslly, it provides that & person would commit en offence if
such person, while being 2 director of 2 firm or while
engeged of purponing to be engaged in £ posftion of
menegement autherity within the firm either causes the firm
io engage in a prohibited practice in terme of section 4(1)(b)
of knowingly acquiesces in the firm engeging in such &

prohibited practice. In this regerc, the phrese "knowingly
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scouiesced” ls defined 2s "heving scquissced while having

actval knowledge of the releven! conduct by the firm”.

Secondly, the section provides thst & person may be
prosecuted for an ofience in lerme of this section anly if -

the relevant firm hae acknowledged, in 2 consent order
sonternplated in seclion 480, that it engsged in such 2
prohibited practice; or

the Competition Trbunzl or the Compeliion Appeal
Court has made & finding thet the relevant firm did
engegs in such & prohibited practice,

Thirdly, the section dezls with the effeci of the Competition
Commission having certified that the person iz deserving of
leniency, and with the submissions which the Competition
Commiegian may make 1o the Nationel Proseculing Autharity
il it has ceriified that the person is deserving of leniency

Fourthly, the seclion dezls with the menner in which the
scknowledgement in & consent order or finding by the
Competition Tribunz! or the Competition Appes! Courl can be
used =& evidence in crimingl proceecings 2gaingt the
gccusad person.

Fifinly, the section desls with the prohibiticn ageinet the firm
paying &ny fine which may be imposed on & person
convicied of en offence in terms of this seclion and with
prohibifions relating to the expenses which such & person
mey incur in defending himself or herself sgainst &
prosecution in terms of the section.



It eracied, section 734 would have far reaching consequences for
the celegory of persons identified in seclion 734(1). Such persons
will be personally enswerable for their peanicipetion in & firm's
engagement in praclices prohibied by sectien 4(1)(b} cof the
Competition Act, end the consequences of not only & convistion but
glso & prosecution and a criminal triz] could be quite severs end
potentially ruincus. The issues in relstion to section 73A which
have been raized for consideration In this memorandum though do
net deal with the principle of the imposition of such personzl
criminal liability. Rether, they deal with the constitutional validity of
ceriein aspecte relating to the zpplicetion of the section

Section 73A(E) would zliow the prosecution, in 2 crimingl cese
zgains! 2 person being prosecuted for the conduct identified in
section 73A[{1) to use an ecknowledgemen! in & conseni order
contemplated in section 480 of the Competiticn Act by the firm or 2
finding by the Competition Tribunel or the Competition Appeal Courd
thzt the firm hes engaged in & przctice prohiblied In terms of section
&(1)(k) as prma facie proof of the fact that the firm had engaged In
guch congust. Section T3A(EB) on the other hand would prohibit
fwmn, whether directly or indirectly, from financially assisting the
accused with the costs incured in defending himsel or herself
egeins! the prosecution in terms of secticn 73A until such time s
ihal prosecuilon is either 2bendonad or the eccused is acquitted.

For reasons sel out below, | am of the view that both these
provisions violate the right to & fair trial guaranteed by section 35(3)
of the Constituiion. Prior to setling cut my reasons for this
conclusion in relation to eech of section 73A({5) end seclion
73A(6)(b). | first consider the nature of the right tc & fair trigl



i The.richt fo a fair lnsl

Seclion 35 of the Constitution deels wilth the rghts of arrested,
detzined and eccused persons.  Seclion 35{3) gueraniees en
sccused person g right 1o a fair trizl. This right includes -

81 the right of an sccused person to have adeguete time and
fecilities to prepare = defance’; end

g2 ihe right of en eccused person to be presumed innocent, fo

remain silent, and nol to testfy during the proceedings
sgainst him/her.?

10 Previously there was no reguirement for & criminal trial to be fair.
All thet was required was that the “formaiities, rules end principles
of procedure eccording to which our law requires & crimingl sl lo
be initiated or conducled” be adhered to® The Constitution though
introducad. s g fundamentai right, the right to & fair triel &and this

hes, infer alis, had sionliicant implicetions for the law of evidence in
eriminal trials.

11. Alied to thie is the presumption of innocence which is now

constiutionzily enshringd. An imporlant espect of this presumplion
i= thet the Stele beers the burden of proving the guilt of the eccused
beyond & resscnable doubt This requires thal the Stals musi
prove, beyond £ reasonable deubt, each element of the offence with
which the accused is charged. A rule which lowers the burden of
proof cast on the State in crimingl proceedings offends against the
presumption of innocence and can only be sustained if justiiied in

terme of the generzl limitstions provision set out in section 38(1) of

' Section 383
! section 38(34{h)
*E v Rudiman 1962 (1) 84 343 (A)
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the Constiution. The concem to guare egamst is the conviclion of

an accused where there may be reasoneble doubt about his guik.®

12. The issue of lessening the burden of proof on the Stete has erisen
mostly in whet is referred to as “reverse onus provisions™. These
ere provisions which place either gn evidentizry burden or 2 full
burden on the accused in respect of &n issue which is 2n element of
the crima or which needs to be proved for purposes of securing =
conviction. These provisions normally erise through the creation of
rebuttsble presumptions of law which require that cerein fects be
assumed unless the contrary is presumsd. Thus, if nc evidence is
led to disturb the rebuttable presumption or the evidence which is
led does not disturb the rebuttable presumption, ihen the
presumption stands and that fect is teken 25 proven zgsinst the
gccused, The fact can be disproved on & balznce of probabilities,
but if the probabilities gre evenly balenced then the coun hss fo
accept the rebuttable presumption against the ecoused.

13 This cfents sgeinst the presumption of innocence because it
intreducae the risk of & conviction even though there s &

reasonable doubt on &n issue which the State would otherwize have
to prove in order for the eccused to be convicted

14 Reverse onus provisions. even though they may intrude on the
presumption of mnocence, do operzte in different legal systems
(including our own), where “... i cleedy is reasonabie and desireble
that exceptions be made lo sirict spplicetion of the presumption of
innocence" ® The example, given in the chepter on evidence vritten
by Metthew Chasksison in Cheskelser et &l (suprz) i that

* Bergell & Others v Attorney-Generzl of the ¥Westarn Cape & Others 1357 (2) 84 388
(CC) pere [7]

£ v Cortzee & Others 1887 (3) SA 527 (CC) peres [31) - [43) & [187] - [18C)

* & v Prinsico 1986 (2) SA 484 (CC) pae [12]

Scegell (suprz) & € v Cortzes {supre)

¥ Chashalson ef al Consthtutlons! Lew of Scuth Africz. page 26- 104 $ v Zums 1885 (4]
BCLR 401 (34} £21J-42:C
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invelving the perormence of & certein ect which raquires & licerics

The author states that -

‘comimaon sense dictelez thet the prosecution should nol be
reguired to shoulder the virlually impossible task of establishing
thet the accused does riot have the reguired licence, whenitis &

meiter of comparslive simglicity for him fthe eccused] lo
esfablish tha! he doss™.’

15, For & reverse onus provision fo susizin Constitutional scruliny, there
must be a justification end amongst the factors tzken inte gccount
Brg —
15.1 whether the mischief aimed &t by the reverse onus is one of
soclal importiancs,
152 the severity of the offence and the consecuences for the

acoused il convicted:

16.3 whaether the offence is truly criminal or merely regulatory in
rizgture;

1654 whether the effect of the presumption is to cest upon the
eccused en evidentiary burden or the full burdan of proof.

15.5 the significance of the fact to be assumed (i.e. whether it is
=n essentizl ingredient of the ofience or & defence, excuse or
exception);

156

the relevent eaze with which the prosecution and defence

respectively ¢an discharge the evidential burden or burden of
proof.®

" Page 26 - 10A
® 5ee Chaskrleen §f af [pupre) pages 26-12 - 26-124
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In Ecepell & Ofhere v Atlornev-Gensrzl of the Weetern Cepe
(zupre), the Constitutionzl Court had to declde the imposition of an
evidentisl burden nol on the basis thai it offended a2gzinst the
presumplion of innocence principle bul rether because it violsted
the right to & fair trizl. Section 37 of the General Lew Amendment
Acl €2 of 1855 hed the effect of relieving the Stzle of proving mens
rez on the perti of the accused. The court, in & v Hoosen® held that
such & provision infringed the accused’'s right 1o be presumed
innocent because it had the effect that the accused could be found
puilty in epile of the existence of reasonzble doubt as to histher

guill. This proposition was cenfirmed by the Constitutiona! Count in
€ v znamelz & Another™.

Section 21(1){e)(i) of the Drugs enc Drug Trafiicking Act 140 of
1892 provided for & presumption lhal 2n sccused found in
possession of more than 115 grams of dagae had been desling in
dagge end would be convicted of dealing in daggs unless the
sccused could prove that helshe was nel dealing in dagge. The
Constitutional Court in & v Bhulwenz and in & v Menyenve™
declared this 1o be unconslitutionzl because it was 2n unjustifisble
limitztion on the accused's right to be presumed innocenl.

Similerly, section 72(4) of the Crimina! Procedure Aci (dealing wilh
£ summary judgment procedure) wes set aside 25 unconstitutionel
becsuse the effect of the clause was that if the probebilites were
evenly bzlanced, the accused falled (on & reverse onus provision)
tc satisfy the courl 2s required and conviclion would follew even
though there was ressonable doubt of the guilt of the accused.

On balence, reversz onus provisions (where they create g

rebutizble presumplicn or ere stated to be prmea fecie proof of 2

F 4eoe (9) BCLR $87(n)
' 2000 (3) 54 1 (SC)
1886 (13 5S4 188 (CC) & 1995 (12} BCLR 143E (CC) respecively
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particular nght) have not survived challenges to their Constilutione!
velidity. The essentiel difficulty has been thal such provisions heve
placed the scoused in 2 poshion where hefshe is required to lead
evidence (albeil on a2 balance of probabilities! to disturb the
presumption, and has created the danger thad if the probabilities zre
even. the facl is presumed and the accusec could be convicted
even though there is reasonzsble doubt 2= to that particular fact

In addition 1o the constitutional right to 2 presumption of innocence
an accused in & criminal irial 2lso has the constitutional right not
only to have edequate time 1o prepare hisfher defence, bul also to
have sdeguste facilities o do so. Reference to edequate “facilities’
ls & reference to & generic principle of wide embil. Dealing with £
similzr right under anticle 6 of the European Convention on Hurman
Rights, Stavros stated the foliowing -

“The accussed mey be effected in his enjoymsnt of the rght lo
sdequate facilities for the preparstion of his defence in ways
which cannot be Identified in advance .."*

The ripht to "sdequste fecilifies” in eny pericular context would be
fectuglly driven, but in my view e statutory provision which sete oul
to deprive an accused from = source of funds which may be
svaileble 1o defend himselihersef could well deprive the zccused
person of adequate feciitles required to prepare a cefence, Afier
ell, the cost of securing legal representation could be significant,
end in some grees could be exacerbated by the esoteric nature of
the issues which will be placed before the court which may reguire
subsientie! expert evidence and which couid cover extensive and
compliceten faciuzl materiz!.

® & Swevioe The Gueranfeas for Agoused persons under article £ of the Europesn
Convenlion cn Human Faghlz. An anglysic of the Convenkon Bnc & compsrnison with offer
instrumenty (1583) 188



