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1. BACKGROUND

On the State of the Nation Address of 08 February 2008, the former President of the Republic of South Africa, Mr. Thabo Mbeki, expressed serious concern about the seriousness of crime – especially murder. He mentioned the creation of a new coordinating system, which was to bring together various departments so as to coordinate the efforts to make crime-fighting more effective. He identified twenty four [24] Apex Priorities, requiring that all three spheres of government, the national, provincial, and local, at both executive and administration level to advance towards the realisation of the all-important goal of a better life for all the people of the Republic.

The main categories of the Apex priorities included amongst others the revamping of the Criminal Justice System [CJS] to intensify government’s offensive against crime. The President stated that this review/ revamping of the CJS will entail setting up a new coordinating and management structure for the system at every level, from national to local, bringing together the judiciary, the police, correctional services and Legal Aid Boards, as well as other interventions, including the empowerment of the Community Policing Forums.

Various task teams were established to coordinate activities relating to the CJS action plan, which includes amongst other activities the development of protocols between departments dealing with court processes and bail, revisiting the cases of awaiting trial detainees, as well as drafting various pieces of legislation to improve the functioning of the CJS – such as dealing more effectively with DNA, Fingerprints and biometric data.

The former President then appointed the Deputy Minister for Justice and Constitutional Development, Mr. Johnny De Lange to spearhead the revamping of the CJS. The task team came up with the New Bill, Criminal Law [Forensic Procedures] Amendment Bill. 

2. THE PURPOSE OF THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL

The Purpose of the Bill as reflected on Page 2 of the Draft Bill is to:

· Amend the Criminal Procedure Act, so as to further regulate the powers in respect of the ascertainment of bodily features of persons

· Provide for the compulsory taking of fingerprints of certain categories of persons 

· Provide for the taking of prints and samples for investigative purposes

· Provide for the taking of specified bodily substances from certain categories of persons for the purpose of DNA analysis 

· Provide for the prints and samples taken under the Act are retained 

· Further regulate proof of certain facts by affidavit or certificate

· Further regulate evidence of prints or bodily features of accused 

· Amend the South African Police Service Act, 1995, so as to regulate the storing and use of fingerprints, palm-prints, foot-prints and photographs of certain categories of persons.

· Establish and regulate the administration and maintenance of National DNA Database of South Africa

· Amend the Firearms Control Act, 2000, so as to further regulate the powers in respect of body prints and bodily samples 

· Amend the Explosives Act, 2003, so as to further regulate the powers in respect of prints and samples for investigative purposes

· Provide for matters connected therewith.

In essence, the objective of the Bill is to provide the SAPS with access to fingerprint databases of other Government Departments for criminal investigation purposes, the expansion of SAPS powers to take and retain fingerprints and other biometric materials, to take specified bodily substances or samples for investigative purposes and to provide for the establishment, administration and use of a DNA database. 

3. STATUS QUO AT THE SAPS - DIVISION: CRIMINAL RECORD AND FORENSIC SCIENCE SERVICES [CR & FSS]

3.1. The SAPS currently only have access to the fingerprints stored on the SAPS- AFIS System, which is located at the Criminal Record Centre [CRC] of the Division: Criminal Record & Forensic Science Services [CR & FSS], whilst two [2x] other fingerprint databases at both the Department of Home Affairs [HANIS System], and Department of Transport [E-NATIS system] exist. 

3.2. The SAPS also has an established DNA database, located at the Forensic Science Laboratory [FSL] of the Division: Criminal Record [CR] and Forensic Science Services [FSS], which is composed of three [3x] indices:

· Crime Scene Index – [DNA profiles lifted from crime scenes/samples]

· Reference Index – [DNA profiles of either victims or suspects], and

· Personnel Elimination Index – [DNA profiles of members of the Forensic Science Laboratory-Biology Unit, working on DNA samples].

3.3. Although the DNA database exist, this internationally recognized effective tool has not been used effectively by SAPS-FSL given SAPS’s very limited capacity [human resource elements, skills and physical resources] to perform DNA analysis on all the evidence submitted for processing, and therefore resultant failure to provide crime intelligence information to track criminals. As a result there exist huge numbers of undetected criminals as cited by Deputy Minister De Lange.

3.4. The manner in which the fingerprints are currently loaded and used on the SAPS AFIS System implies that a fingerprint lifted from the scene will only be checked against the limited number of fingerprints already stored on this finger-print database; and

3.5. The limited capacity to provide intelligence information through the “hits” generated by the existing DNA database at the Police Forensic Lab means huge numbers of undetected violent criminals, particularly Rapists and Murderers to be on the loose and continuing with elements of criminality.

4. DELIBERATIONS ON CONTENTS OF BILL

The Bill is seen as a very progressive piece of potential legislation, however there are a number of very critical areas of concern identified, which emanates from opportunistic tendencies of justifying the intentions to outsource SAPS most critical mandate/ core business to Private Companies/ Organisations.

The good intentions of this Bill, which are to ensure the speeding up of solving of cases in order to make crime-fighting more effective should not be nullified by the desire to outsource. We, as an organization are aware of the hidden and strategic approach recommended by the Task Team which in our view is intended to defraud the State of billions of Rands, whilst pursuing the privatization of State Organs and outsourcing of services at the expense of the public at large. 

For an example clause 36B of the Bill which states that “a police official must take the finger prints or must cause such prints to be taken ….” The question is by cause such prints to be taken by whom? And section 37 of the Bill which states as follows “Any police official may take [finger prints, palm prints, body prints or may cause any such prints to be taken…]”. The question is by whom? 

There are a number of grey areas in this Bill, which when zoomed-into in detail, suggest not only that there amongst others exists no DNA database within SAPS, but also that the authorized person to whom the Police detectives are to hand-over the DNA samples for analysis is the National Commissioner or his delegate. The question that arises is: “Who is the delegate of the National Commissioner?” The Bill must clearly stipulate that this delegate is DIV: CR & FSS.

All DNA samples, whether taken from crime scenes or from criminals themselves are taken for the purposes of solving crime, and have always been handed to the SAPS-FSL of the Division: CR & FSS. It is very unfortunate that these critical mandatory responsibilities are cited vaguely in the Bill, and have been cascaded by default to a higher authority in SAPS, the National Commissioner himself and of course his delegate, whilst Div: CR & FSS has always been the authorized Division. These of course are deliberate efforts to misinform Parliament, so that the Bill is approved hastily without proper deliberations pertaining these grey areas identified in the Bill. 

4.1. The amendments affected to the Criminal Procedure Act, 1977 [Act No 51 of 1977] – [CPA]  pertaining critical areas of concern are the following:
4.1.1. Insertion of Section 36B, 36C, 37 in Chapter 3 of CPA:  

· Clause 3 – Requires a police official to furnish non-intimate samples to the National Commissioner of SAPS or his/her delegate, who shall carry out a DNA analysis in terms of Chapter 5B and include the results in the NDDSA. 

The Bill does not clarify the “body/ organ/ institution/ authority”, which shall serve as “custodians” to the NDDSA. This reflects as if the NDDSA will be administered and maintained by SAPS or the National Commissioner, but actually refers to outsourcing!  Interestingly in the same clause 2 of the Bill, the Custodian of the Fingerprint database is clearly outlined as the Div: CR & FSS. The ambiguity of the Clause with regard to NDDSA suggests a private entity, an entity which will provide such service. Legislated Outsourcing of core functions of the State is eminent!! (The international practices indicate that the custodian of NDDSA lies in the hands of the police). 

The interesting scenario is that currently in the Country, there is no tertiary institution providing training on forensic DNA analysis. 

All Forensic DNA Analysts/Experts have been trained internally by SAPS-FSL.  Should this Bill be approved, exodus of Forensic Analysts/Experts from the SAPS-FSL in pursuit of “greener private pastures” is envisaged. These Analysts/Experts will go where billions of rands are anticipated to be invested in the next 5-years, for “better” terms of service. The exodus has already begun, and it is quite obvious that the tendency that has always been practiced by specialized institutions like the SAPS-FSL is that the SAPS-FSL is used as a training institution to acquire and advance the scarce skills, just in order to leave the SAPS and come back as Private Consultants/ Contracted Services. Numerous examples of this tendency exist, and this Bill just provides a cherry on top.

· Clause 4 – It is clear from this clause as to who must store the finger-prints and body prints, i.e. the Div: CR & FSS, but it is not clear as to who must store the non-intimate samples or information derived from such. Instead the “where” part is addressed in this regard. This ambiguity exists in the rest of the Bill when it comes to the question of “who” must store the non-intimate samples or the information derived from such. The “where” part is rather addressed very clearly: on the NDDSA! 

· Clause 5 – The Bill repeatedly requires that any police official “may cause any such prints/samples to be taken” - clarity in terms of the wording “may cause the prints or samples to be taken” must be detailed in the applicable in the ACT.   

Section 37[3][b]: states that any court before which the criminal proceedings are pending may order that the steps, including the taking of an intimate sample, be taken, which such court may deem necessary in order to ascertain the state of health of any accused at such proceedings?  - Forensic DNA analysis does not infringe on anyone’s privacy. The health status of the accused person cannot be determined from DNA analysis because what is referred to as “junk DNA” is what is analysed. 

The impression is created in this Subsection that the state of health of an accused can be ascertained by DNA analysis/data basing.

· Clause 6 – Deals with proof of certain facts by affidavit or certificate. Section 212[8][a][ii] of the CPA refers to “any body designated by the Minister under Subsection [4] – The Bill is not clear is to who or what is this “body” – Clarity is sought in this aspect! Under what conditions can or may the Minister delegate any “body”? Will National Commissioner’s Contracted Entity/body (as a result of outsourcing) also qualify to be referred to as a “body” that can issue a 212 affidavit or certificate?  [The Act clearly elaborate the responsibility that as per Section 212[8]a[ii] can be done by a person in the service of the state and that should be maintained in the Section of the Act in the Bill]. 

· Clause 7 – Section 225[2] – such evidence shall not be inadmissible by reason only thereof that the fingerprint, body print, intimate sample or non-intimate sample was not taken or was not ascertained in accordance with the provisions of sections 36B, 36C, 37 …Does it imply that results from a speculative search shall be admissible at criminal proceedings? This practice is not consistent with the DNA analysis as a tool in the fight against crime internationally and it poses possible violations of human rights! 

4.1.2. Insertion of Chapter 5A in Act 68 of 1995…

· 15A – The fingerprint database shall be located within the Div: CR & FSS – This is clear from the Bill although strategies for the coordination of information on the 3x fingerprint databases in the country are still to be implemented [15B]. 

It is eminent from the Bill that other Departments are not “baffled” by the fact that the prints shall be stored, maintained, administered, and made readily available within Div: CR & FSS and the fingerprint database will be located within this SAPS Division. 

· 15E – Clause 9 – to establish and maintain a national DNA database [is it the NDDSA?], which may only be used for purposes related to the identification of *missing persons, *unidentified human remains, *prevention and detection of crime, *investigation of an offence or the conduct of a prosecution in order to:

(a) serve as a crime intelligence tool in the fight against crime,

(b) identify persons alleged to have committed crime

(c) …prove innocence or guilt of accused persons, or

(d) …identification of missing persons or unidentified human remains.

It is very clear in 15E that the purpose of NDDSA is to fight crime. Why would this critical core mandate of the Specialized SAPS Division be outsourced? It is envisaged that billions of Rands that the State is going to invest on outsourcing will take care of this outsourced business for only 5 years, after which outsourcing will be reviewed, given the availability or non-availability of additional funding!

· 15G - 15G [2] shall be administered by the National Commissioner or his/her delegate [why should the existing practice change? Why not Div: CR & FSS?]; and shall be located within the Div: CR & FSS. Whilst the finger print database shall be administered, maintained and located at the Division, the NDDSA will only be located within the same Division, but the very Division will carry no mandate to either administer or maintain the NDDSA. 

· [This Bill is clear on the issue of fingerprint database, but very unclear on the responsibility pertaining NDDSA]. 

· Perhaps it may be because the NDDSA is anyway outsourced, even if located in this SAPS Division! Could it be the reasons why the members of the SAPS-FSL no longer have access to DNA database site? 

· It is outlined in the Bill at 15G [4] that the provisions of this chapter apply mutatis mutandis to the DNA profiles stored, maintained and administered by the Div: CR & FSS prior to the entry into force of this Act…?  This paragraph clearly states that the DNA database currently administered and maintained by SAPS – Div: CR & FSS will be taken over by this Outsourced contractor, and this Contractor[s] will then be doing duties that are core functions of SAPS, while within the structures of SAPS-FSL there are personnel employed to perform such duties].   

· 15M – The National Commissioner or his/her delegate [referring to the outsourced company/ Contractor] shall compare any DNA profile that is entered in the Crime scene index, criminal investigation index, convicted offenders index or volunteer index with those profiles that are already contained in the NDDSA, [i.e. the Bill provides that the Contractor can perform investigative duties](By law investigation lies in the hands of the State, as it the duty of the State to protect the rights and properties of any individual) and may for purposes related to the prosecution or detection of crime, and the investigation of an offence communicate [i.e. provide results/affidavit/certificate – in terms of Section 212 of CPA?] the following:   

(a) If the DNA profile is not already contained in the NDDSA, or 

(b) If the DNA profile is already contained in the NDDSA, all information contained in the NDDSA in relation to that DNA profile.

15M clearly states that the SAPS through this legislation dis-empowers/ disarm itself from its own mandate. All authority / mandate of SAPS in this regard will be afforded through legislation to the Private or Outsourced Company. 

Will the CPA be reviewed again after 5 years following the multi-billion investments to the Privatised State core function? 

SAPS will inevitably depend on the private company/entity to provide it with Crime Intelligence information. Have the risks associated with this outsourcing been quantified? 

15M [2] - also clearly states that the information will be communicated by the National Commissioner [Outsourced Company] to a police official, prosecutor, judge, magistrate, court, criminal defence purposes, to an accused person, or to parent or guardian. This confirms the fact that it is correct to assume under Clause 6 of the Bill/ CPA Section 212(8)(a) [i] that this “any body” refers to the Outsourced Company/entity.(The concern is the line of command as the National Commissioner is expected to communicate to his juniors or subordinates] 

· 15N – SAPS Act makes provision for the National Commissioner [Outsourced Company] that on receipt of a DNA profile from a foreign state, the National Commissioner [Outsourced Company] is to compare the profile with those in the NDDSA, for the purposes related to crime, and still communicates results or report! 

· Where does this leave the SAPS-Forensic Science Laboratory? How much work if any will be left for this Division to perform? It is clear that this Outsourced Company will be so capacitated with core business functionalities of SAPS-FSL to an extent that the FSL will ultimately out of limited scope begin to process on behalf of this company routine-type of analysis, and leave the real forensic work and forensic intelligence to “them”. This is highly probable given the billions of Rand’s envisaged investment to this establishment. It is apparent that all focus will be directed to disempowering the State of its mandate. 

5. RECCOMMENDATIONS

Amongst the main categories of the Apex Priorities cited by the former President, is the enhancing of the impact of government‘s programme targeting the critically important area of education and training. This priority should also be major within this SAPS Div: CR & FSS. The recruitment strategy of SAPS-FSL is not focused on recruiting post-graduates, with at least a four-year qualification. This qualification is prescribed by the Natural Scientific Professions Act, Act 27 of 2003, which stipulates amongst other things that for Candidates to sign their own reports, they have to have a minimum of a four-year qualification, and where applicable relevant experience.  

The SAPS-FSL, after exodus of most senior highly skilled members, is left mainly with members who have a 3-year qualification, who according to this Act do not qualify to sign their reports. Although the moratorium is afforded to the FSL in this regard, it is envisaged that the opportunistic tendencies of Private Companies under the premise of competitiveness, can dominate this sector/field and force constructive dismissal of FSL Analysts or ineffectiveness of the SAPS-FSL, with subsequent repercussions to the State; this as a result of not adhering to requirements in terms of registration under the suitable category of Scientists in the Act. The Act provides for natural scientists registering at the category of signing their own reports in order for them to also be compliant with the CPA.

The envisaged Outsourced Company/ entity will most probably comprise of previous employees of SAPS-FSL who were trained through SAPS resources, and being highly skilled, could not transfer the skills for succession planning, but rather provide Consultations or contractual services at yet additional State’s costs. (This is a practice in this department and there is evidence to this matter).

Having deliberated on the critical areas of concern in this Bill, it is therefore recommended that:
5.1. Where the Bill refers to the National Commissioner or his/her delegate, the Bill may rather refer to the National Commissioner delegating Forensic DNA functions including the NDDSA to Div: CR & FSS. 

5.2. The National DNA Database of South Africa [NDDSA] be administered, maintained and stored by Div: CR & FSS as with the Finger print database as delegated by the National Commissioner.

5.3. The Billions of Rands to be invested in the establishment of the NDDSA by the Outsourced Company, be re-directed and invested wholly into building capacity of the SAPS-FSL for such purpose as described in the Bill 

5.4. The DNA analysis capability is only performed in two Provinces in the Country, i.e. Gauteng and Western Cape. Gauteng handles at least 70% of the total samples received. No other Province has the capability of DNA analysis.  The Eastern Cape has started with the Evidence recovery capability, but DNA typing is couriered/ mailed to either Gauteng or Western Cape. DNA analysis capability must be established in all nine [9x] Provinces, to ensure that the main objectives of the Bill are met. (Establishment of SAPS Forensic Laboratories in all nine Provinces will be far cheaper to the State than spending all these Billions of Rands to an  Outsourced Company/entity.

All these Billions of Rands to be invested in the Outsourced Companies must be securely invested within the state department to ensure that crime fighting and investigations of crime, be it crime intelligence and/or reporting, remain the mandatory core functions of this specialized Division of the SAPS.

5.5. None of the International countries performing DNA data basing have outsourced this core function to a private entity. The national DNA Database remains in the custody of the Police agency. No-where has the National Commissioner or his delegate in any Police Organization mandated / delegated this critical function to be monitored, administered and maintained by an Outsourced, private entity. The SAPS-FSL can provide such capability if it can be resourced/ capacitated accordingly. 

5.6. It appears in the 5-year implementation plan recommended by the CJS that the SAPS-FSL is afforded an insignificant fraction of these Billions of Rands, in order to enhance some operational activities within SAPS-FSL, and the rest of the Billions of Rands to this outsourced entity. This is daylight robbery of the state coffers. 

5.7. It is alluded that Deputy Minister De Lange does not see DNA data basing as a core function of the SAPS Forensic Science Laboratory, but that he sees DNA data basing as another function of any “biological laboratory”, the function which can be performed by any entity and does not require any specific qualification or the basis of forensic knowledge and/or experience. This informed the grey areas in the Bill in terms of mandating the National Commissioner to delegate such authority/ capability to an undisclosed “body”. This contradiction must be cleared if crime needs to be fought through all coordinated efforts; otherwise this seriously compromises the mandate of SAPS, more so SAPS-FSL under the Div: CR & FSS in terms of fighting crime. 

5.8. There are currently at least three [3x] skilled employees nationally within SAPS-FSL who can perform speculative searches on the DNA database. This number proves to be very inefficient given the scope of work to be covered by these Analysts. There has never been any funding allocated for the development of such skill amongst the Forensic Analysts recruited since year 2000. The responsible skilled Expert left the SAPS-FSL without having developed and/or transferred such skill, except to these 3x Analysts. Funding must be made available for the Analysts to undergo such international training. If the State can invest billions of Rands in outsourcing, why can the state not invest in developing/ investing into skills-development /enhancement of its own natural scientists?  

5.9. The Australian, UK and USA-FBI National DNA Database Systems or any other country with the existing legislation pertaining to DNA data basing to be investigated to determine benchmarks applicable to this country with regard to the subject matter. 

5.10. Strategies for retention of expertise and forensic experience be formulated and implemented as a matter of urgency by the Ministry of Safety and Security.  The envisaged OSD or remuneration of Forensic Analysts must be implemented as soon as possible to avoid the continued exodus and brain drain of Analysts after training and development has been completed. This will ensure that SAPS have skilled personnel to coordinate the functions as per purpose of this Bill. 

5.11. Deputy Minister De Lange was cited in the Daily News of 10 Dec 2008 as having said that methods used by SAPS to investigate crime scenes were outdated, that there are huge numbers of undetected criminals, but mentioned at the beginning of this article that the new Bill is all part of government’s crime fighting initiative, which would see more than 5 Billion Rands ploughed into strengthening the SAPS forensic capacity to collect, store and use fingerprint and DNA evidence in their fight against crime. This statement is very misleading to the Public; given the fact the Bill itself outlines in grey areas the fact that this money will be invested in rather capacitating the Private entity [Outsourced entity] and not necessarily the SAPS forensic capacity, and thereby frustrating the unemployed masses of qualifying graduates, whose opportunity will even be further minimised by privatization of state functions. If his comments are indeed correct or true, then the Bill must clearly delegate the responsibilities to Divisions: CR & FSS for the SAPS-FSL. 

5.12. The State cannot depend on a Private entity for crime intelligence information. Crime intelligence is also captured as performing speculative searches against the NDDSA in this Bill. This Bill further provides for the State to be dependant on this Outsourced body/entity for Crime Intelligence Information. Crime intelligence is the policing element, and shall remain the policing issue. Div: CR & FSS must be afforded the mandate to use forensic tools to provide crime intelligence information to SAPS in the fight against crime. 

5.13. Foreign direct investors, and other possible local opportunists in this forensic field are frequenting the SAPS-FSL with visits after visits, not only seeking more information on the weaknesses of the SAPS-FSL, but to identify opportunities for big business under the premise of assisting the country in “fighting crime”. Forensic Analysts are encouraged to resign from the service of the state, to await the opportunity to grasp the Contract following approval of the Bill by the President. The Ministry of Safety and Security must ensure that adequate resources are made available to this SAPS Division to address all the known and already quantified risks, weaknesses and threats facing the SAPS-FSL to prepare the organization to be able to fulfil its mandate.

Presented by
:
uNATHI ka THELEDI

Deputy General Secretary
03. 02. 2009
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