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19 January 2009

The Secretary to Parliament
P.O. Box 15
Cape Town
8000
COMMENT: CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL 
INTRODUCTION

It is understood that the intention of the Bill is to amend the Criminal Procedure Act, 1977, the South African Police Services Act, 1995, the Firearms Control Act, 2000, and the Explosives Act, 2003 and thereby provide:

· For the compulsory taking of body prints and bodily substances of suspects for criminal investigation;

· For the retaining, storing and use of the prints, substances and photographs;

· To regulate proof of certain facts by affidavit or certificate; and

· To establish and regulate the administration and maintenance of a National DNA Database.

COMMENT

The Bill provides for obtaining evidence from the body of suspects without a warrant. Admittedly this section makes serious inroads upon the bodily integrity and rights to privacy of an accused. These should however be seen in the light of the fact that the ascertainment of the bodily features and prints of an accused often forms an essential component of the investigation of crime and is in many respects a prerequisite for the effective administration of any criminal justice system, including the proper adjudication of a criminal trial. The Bill confers police, greater powers in terms of the collection of forensic evidence. 
In balancing the constitutional rights of the accused with the limitation thereof it is believed that the inclusion of the amendments of section 36 is not only necessary but also constitutional.

The number of witnesses called during a criminal trial is the determining factor in terms of the amount a time it would take to finalise the case. It is for this reason that section 212 of the Criminal Procedure Act is essential. In most cases the process from when physical evidence is collected to the time it reaches the analyst is not in dispute and therefore these witnesses are not called to provide the court with verbal testimony. The ability to hand the chain of evidence documents into court is a valuable and necessary process and therefore strongly supported. It is for this reason 
that it is strongly believed that the amendment of section 212 is not only necessary but also important to the speedy finalisation of the trial.

The establishment of a DNA database is seen to be the cornerstone for future investigations and the identification of criminals who continue to commit crimes. It stands to reason that identified criminals, from whom evidence has been collected, can be linked to unsolved cases through the use of their DNA. The link to the department of Home Affairs database is long overdue and opening up this avenue to enable information sharing in respect to suspect identification and/or any other relevant information, will be an asset to criminal investigation.
It is well known that one of the main obstacles in the investigation in crime is insufficient specialised training. The inclusion for the development of training courses is therefore supported as it is believed that the value of the forensic evidence could only be optimised, if the ability exists to utilise it.  

Similarly the inclusion of the completion of a National Instruction under the guidance of the National Commissioner is seen to be of utmost importance and thus strongly supported. 
RECOMMENDATIONS
It is strongly recommended that the amendment to section 37 (3) should give medical practitioners the power to take an intimate sample (blood or any other bodily fluids) of any child 

(under 18 of age) who is admitted to hospital for medical attention or treatment, and who is suspected to have been a victim of crime, without a request first being made by a police official to the medical practitioner. The reasoning behind this recommendation is that many complainants/victims do not approach the police immediately and in time to save evidence such as bodily fluids (semen) which may result in a case not being successfully prosecuted. 

CONCLUSION

It is believed that this Bill would greatly enhance the ability to uplift the investigation of crime through the optimised use of forensic evidence and is therefore fully supported.  

Thank you,
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