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21 January 2009
SUMMARY OF THE CRIMINAL LAW (FORENSIC PROCEDURES) AMENDMENT BILL [B2 – 2009] AND ANALYSIS OF SELECTED CLAUSES
1. INTRODUCTION 
The Criminal Law (Forensic Procedures) Amendment Bill seeks to:

· Address gaps in our current legislation dealing with the collection, storage and use of fingerprint and DNA
 evidence. 
· Provide for the establishment and administration of a National DNA database (NDDSA). 
The Criminal Procedure Act
 currently only regulates the taking of blood samples in criminal cases and the ascertainment of other bodily features. The Bill is intended: 

· to expand the powers of the police to collect and store DNA samples and fingerprints.
· to establish and administer a National DNA database. 
· to give the police access to the electronic databases of the Department of Home Affairs which currently stores fingerprints of 31 million citizens and approximately 2, 5 million foreigners, and the Department of Transport where 6 million thumbprints are stored. At present the police only have access to its own database which only stores the fingerprints of a limited number of convicted persons.
The Memorandum on the Objects of the Bill states that access to a DNA database and an expanded fingerprint database will greatly enhance the capacity of the police in its fight against crime. In particular the following advantages are noted:

· It will help the police to detect more crimes and match suspects to crime scenes;

· It will increase the likelihood of identifying unknown perpetrators and will also assist in linking perpetrators with multiple crime scenes;

· More suspects will make use of plea bargain procedures where evidence has positively linked them to crime scenes; 

· DNA and fingerprint evidence can also be used to prove the innocence of an accused person;
· It can be used in certain instances to identify missing persons or unidentified human remains.
  

While the advantages of the use of such evidence and proposed databases to enhance the police’s crime-fighting capacity is unquestionable, it must be determined whether, the police, and in particular its forensics department, has sufficient capacity and expertise to handle the mammoth amount of evidence that will have to be analysed and stored, should the police be authorised to collect DNA and fingerprint evidence from e.g. all arrested persons at the time of arrest or thereafter. 
This aspect will be discussed when relevant clauses in the Bill are analysed. It should also be noted that the Bill provides a summary of its provisions on pages 24-25. This paper will therefore focus on selected clauses and, where necessary, elaborate on some of the issues mentioned in the summary contained in the Bill. Where clauses may have constitutional implications, this will only be raised without elaboration, in order to draw the Ad Hoc Committee’s attention thereto, as these issues will be discussed in a separate document on constitutional and international comparative aspects.
The amendments that will be made to the Criminal Procedure Act (CPA) and the South African Police Service Act No. 68 of 1995, by the Criminal Law (Forensic Procedures) Amendment Bill will also result in consequential amendments to the following legislation, viz; the Firearms Control Act No. 60 of 2000, and the Explosives Act No. 15 of 2003. 
This paper will attempt to provide a brief synopsis of, and draw attention to, the main issues in the Bill, through a discussion of selected clauses in the Bill. Some of these issues may already have been discussed during the Department’s briefing to the Ad Hoc Committee on 20 January 2009.
2.
STRUCTURE OF THE BILL
The Bill consists of the Preamble which sets out the objectives of the Bill, a definitions clause (Clause 2) that the Bill seeks to insert into the CPA, and extended powers of the police in respect of taking fingerprints, “non-intimate” DNA samples; body prints and the concomitant powers of the police in respect thereof. 
The Bill subsequently deals with the storage and use of fingerprints, body prints and photographic images of persons; and the establishment, administration and maintenance of a national DNA database, as well as the different categories of indices to be stored on the database. These are: Crime Scene Index; Reference Index; Convicted Offender Index; Volunteer Index and Personnel, Contractor and Supplier Index. Further clauses in the Bill make provision for conducting speculative DNA searches on the DNA database, and to whom such information can be communicated, including to foreign law enforcement agencies in terms of the International Co-operation in Criminal Matters Act No. 75 of 1996. 
The remaining clauses in the Bill deal with standards for quality assurance of forensic science laboratories and forensic analysis; the retention, storage and destruction of samples and DNA profiles
; offences and penalties for non-compliance with regard to communicating information contained in the DNA database; and the National Instructions and Regulations to be issued in terms of the Bill, as well as reporting to Parliament. The last clauses in the Bill, i.e. Clauses 7- 10, are consequential amendments to the Firearms Control Act and the Explosives Act respectively. 

The main issues for consideration can be summarised as follows:

· The expansion of the powers of the police to collect, store and destroy DNA and fingerprint evidence;

· The scope of the Bill in respect of which persons the Bill will be applicable to;

· The purpose for which DNA and fingerprint evidence can be used;

· The retention of samples and profiles of unconvicted persons;
· The applicability of the bill to children; and 

· Informed consent and voluntary storing of DNA and fingerprint evidence and withdrawal of consent.
3.
DISCUSSION OF SELECTED CLAUSES
· The Preamble 

The Preamble states that the Bill provides for the “taking of prints and samples for investigative purposes”. This limits the scope of why such prints and samples can be taken and what they can be used for and is further elaborated on in Clause 2 which states that prints and samples are taken for purposes related to the ‘detection of crime, the investigation of an offence or the conduct of a prosecution’. The Bill contains built-in sanctions and penalty clauses
 should this limitation not be adhered to.

Comment

· It should be noted that the Draft Bill allowed the police to collect prints and samples for ‘the prevention of crime’ as well as for detection, investigation and prosecution. Can the Department or the State Law Advisors explain their reasons for the deletion in the tabled Bill? 
· The Department in its presentation on 20 January 2009 referred to “cellular samples”. What are these and how are they taken?

· The Department also mentioned the crime detection rate of 52% in the UK- was this before or after the database of non-convicted persons were removed in terms of the Marper judgment?

· The Department argued that the only reason why the European Court of Human Rights ruled in favour of the non-retention of the samples of non-convicted persons in the United Kingdom was because of the Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data (1981) that binds European Members States. The said Convention also makes provision for Non-Member States to be a signatory thereto. Is South Africa a signatory to this or any other Convention that would prevent it from retaining DNA samples?
· More information is needed on how DNA analysis distinguishes between siblings with the same parents; as well as that of identical twins who is said to have identical DNA.
· What safeguards are in place to ensure that DNA samples are not used to do profiling based on for example, ethnicity or age group, as was done in the United Kingdom where it was found that the police more frequently collected samples from young people who were non-whites based on “profiling” that indicated they showed a greater propensity to commit crimes?
CLAUSES 1 TO 5 SEEK TO AMEND THE CRIMINAL PROCEDURE ACT NO. 51 OF 1977
· Clause 1

The wording of the current heading of s37 of the CPA dealing with the ascertainment of bodily features is amended to make it applicable to “persons” where the previous wording referred to “accused” persons only. 
It should be noted that the preamble refers to “certain categories of persons”, whereas the new heading merely states “Ascertainment of Bodily features of Persons”. 
Comment

· “Persons” has a very wide meaning and scope. What was the rationale for making the Bill applicable to all persons, including persons accused but subsequently found not guilty, and children; as well as persons with mental and/or physical disabilities?

Children 
Before looking at selected clauses in the rest of the Bill it would be appropriate to look at the issue of children, as the reference to “persons” in Clause 1 determines how children will be impacted in the rest of the Bill. A child is defined in Clause 1 as any person under 18. However, Clause 2 states that for the purposes of Chapter 3 of the Criminal Procedure Act, “unless the context indicates otherwise, any reference to a ‘person’ includes a ‘child’. Thus in most cases, with the exception of the clause mentioned below dealing with the Volunteer Index, the Bill makes no differentiation between adults and children.

Where the Bill discusses the Volunteer Index (see 15J(1)(a)) which will contain DNA profiles which had been derived by means of DNA analysis, from an intimate sample or a non-intimate sample, and information of persons who voluntarily gave their “informed consent” for such DNA profiles to be stored on the National DNA Database, it states that a sample may only be taken for the prescribed purposes with the “informed consent of the child’s parent or guardian”. 
It further states that “[n]otwithstanding subsection (2)(d), a child, unless found guilty by a court of law, may upon reaching majority apply to a court of law to have his or her consent…withdrawn”. 
Comment

· South Africa prescribes to the United Nations Convention on the Rights of the Child 1989. In particular, article 40 of the Convention reinforces a child accused’s right to be treated in a manner consistent with the promotion of his/her sense of dignity and worth, reinforcing his/her respect for human rights and the fundamental freedoms of others, and takes into account the child’s age and the desirability of promoting his/her reintegration into society. Article 40(3) obliges states to establish laws, procedures, authorities and institutions specifically applicable to children in conflict with the law. This means that by ratifying the Convention, South Africa undertook to develop a specialised legal framework and infrastructure for dealing with children suspected or accused or convicted of crimes. This was done in the form of the Child Justice Bill [B49 – 2002] which was recently passed by Parliament, and which will take precedence over other legislation in criminal matters involving child accused.
· On p40 of the Department’s research paper that was done by Dr Louw, it would appear that the only or main consideration why the Department of Justice, in conjunction with SAPS, decided to make the Bill applicable to children was that it will be “more cost effective and will simplify the administration of the DNA”, despite the fact that the research paper showed that quite a few countries excluded or limited the scope of DNA legislation when it came to children. What other factors were considered by the Department and SAPS in this regard?
· Considering the Child Justice Bill and the UN Convention on the Rights of the Child 1989 which applies to all children in criminal matters and which acknowledges that children should be treated differently from adults, why was it considered fair in the Criminal Law (Forensic Procedures) Amendment Bill for children to be treated the same as adults, whether or not their parents gave consent?
· Clause 2

Section 36A
Clause 2 (Section 36A) inserts a definition clause into the CPA. One of the important definitions in this clause is that of “authorised person” defined in s36A(1)(a)(i) as “any police official” or as stated in s36A(1)(a)(ii) in relation to the National DNA Database of South Africa (NDDSA) specifically, as the police officer commanding the Division: Criminal Record and Forensic Science Service within the South African Police Service (SAPS).  
Comment 
· The Bill allows any police official to collect and manage photographic images, finger-prints or body prints. The question is whether this ambit is too wide. 

· Given the need to secure the integrity of especially DNA samples in order to prevent contamination when being taken and the subsequent safe-keeping, storage and transportation thereof, it is a concern that “any police official” will be able to perform this important task. Due to the nature and seriousness of consequences that may ensue should there be negligent, reckless or willful mishandling of samples and information as stated in the Bill, it is advisable that only police officials of a certain seniority and rank who have undergone the required training and possess relevant qualifications should be competent to be “authorised persons” to collect and handle DNA samples. This should be clearly stated in the Bill.
· What safeguards are in place to protect the integrity of DNA samples after collection, analysis and storage?

· What ranks and what qualifications must police officials have who will be competent to collect and handle DNA samples?

· What is the training and frequency of such training that will be given to police officials in this regard? How will the chain of custody integrity be monitored and maintained? Will intensive crime scene management courses be provided for SAPS personnel? What additional training/education programmes will be provided for prosecutors and judicial officers? 
Section 36B

Clause 2 further distinguishes between “non-intimate” and “intimate” samples. Clause 36B deals with fingerprints and non-intimate samples. Non-intimate samples include a sample of hair (other than pubic hair); samples taken from a nail or under a nail, a swab taken from the mouth (buccal swab); a blood finger prick or a combination of these. S36B(1) deals with the powers of the police with respect to fingerprints and non-intimate samples and states in particular that: 

· Fingerprints (s36B(1)(a)(i)) and non-intimate samples (s36B(1)(b)(i)) of any person arrested upon any charge must be taken or be caused to be taken. 
· Fingerprints and non-intimate samples are also to be taken of persons:
· released on bail or warning under s72 of the CPA and where the fingerprints and non-intimate samples were not taken at the time of arrest;
· charged with serious crimes like treason, murder, rape, public violence and assault as listed in Schedule 1 of the CPA; or any offence which can disqualify a person from holding any licence or permit or can result in the suspension, cancellation or endorsement of such licence or permit;
· convicted by a court of law and sentenced to a term of imprisonment (including suspended sentences) or non-custodial sentences if fingerprints and non-intimate samples were not taken at the time of arrest;
· convicted in terms of an offence declared by the Minister in the Gazette for the purposes of this subparagraph; and 

· deemed to have been convicted under section 57(6) of the CPA (i.e. where an admission of guilt fine has been paid) in respect of any offence, which the Minister in the Gazette has declared to be an offence for the purposes of this subparagraph.
Comment 

· S36B makes the Bill applicable retrospectively to all arrested and convicted persons where their fingerprints (s36B(1)(a)(iv)) and non-intimate samples (s36B(1)(b)(iv)) were not taken at the time of arrest. See also s36B(7) which states that the above sections shall “apply to any person convicted of any crime, irrespective of sentence”.
· The categories of persons from whom fingerprint and DNA samples will be taken are very wide and include all persons accused of all types of crimes. What is the reason for not limiting the ambit by for example, insisting that fingerprints and samples must be taken for serious offences, but not for very minor offences? What is the rationale for taking samples of persons who received suspended on non-custodial sentences?
· Does the SAPS have the capacity to deal with the increased workload that will ensue as a result? This is said in light of the large number of persons arrested on a daily basis on a wide number of charges, some on very minor charges like traffic offences or public urination. 
· The collecting of DNA samples will also increase the administrative load of a police official and may impact negatively on service delivery, as it will increase the amount of time such an official will spend with a particular person whose fingerprints or DNA is being collected.

· There will also be an increased workload on the available capacity at the forensics science laboratories, as each sample taken will have to be analysed.

· Considering the shortage of suitably qualified and experienced forensics personnel at our current forensics science laboratories, what steps have been taken to ensure that the required capacity is in place to accommodate the increased workload?

· Are there any backlogs currently at any of these laboratories, and which laboratories are experiencing shortages of staff?

· What are the estimated time-frames within which samples will have to be analysed from the time they are sent to these laboratories?
· S36B(2)(b) should be rephrased as it infers that the National Police Commissioner or his or her delegate “shall carry out a DNA analysis on each such sample”, which is incorrect. This should be changed to refer to the forensics science laboratory and/or the NDDSA.
Clause 2 elaborates on the limited scope for which fingerprints and non-intimate samples can be used, and states that it “shall only be used for purposes related to the detection of crime, the investigation of an offence or the conduct of a prosecution”. S36B(6)(c) contains a penalty of a fine of up to 15 years imprisonment where these samples or information have been used for any other purpose.
S36B(7) also makes the Bill applicable retrospectively to all persons in prison, as well as “where applicable” to any person released on parole. Thus, not only will fingerprints and non-intimate samples be collected from all prisoners and parolees on commencement of the Act, but these samples will also have to be analysed and stored. 
Comment
· The Bill applies retrospectively, in terms of requiring that fingerprints and samples also need to be taken of all prisoners and ‘where applicable’ - parolees. The Committee needs to assess whether this retrospectivity is warranted and desirable in terms of SAPS capacity to implement this both in terms of collection, storage and analysis of the samples. In the light of high recidivism rates it may be necessary. 
· The phrase “where applicable” in respect of parolees is not clear. Does this imply that there are certain criteria or categories of parolees in respect of which s36B will not be applicable? If so, what are those categories or criteria?

· The Committee should consider whether the penalty of 15 years, where these samples have been used for other purposes besides detection, investigation or prosecution, is sufficient.
S36B(8) further directs that all fingerprints and non-intimate samples or the information derived from such samples of non-convicted persons shall be destroyed after five years. It is important to note that the original Bill, before certification by the State Law Advisors, placed no restriction in this regard, and allowed for the storage of all fingerprints and samples (including for unconvicted persons) for an unlimited time period.
Comment
· The Committee needs to carefully consider the time period for the retention of samples for unconvicted persons. The Department has made it clear that they would prefer these samples never to be destroyed.  The State Law Advisors clearly have identified constitutional problems in this regard, and would prefer that the samples of accused were destroyed as soon as a person has been found not guilty. Is the five year period an adequate compromise? What informs the 5 year period or how was this period arrived at?
· What will happen in cases before court in which DNA evidence has been used or which are awaiting the results of DNA analysis when the five year period expires, especially where the DNA samples cannot be taken again?

· Can a person whose DNA has been stored for five years still be compelled to provide fresh samples for analysis? If so, on what basis would this take place, and what procedures will have to be followed and/or requirements met in this regard? Will such a person have any recourse to refuse the taking of fresh samples?

· More clarity is needed in respect of possible remedies, rights and/or recourse for persons required to give fingerprints or DNA samples should they, for example, query their requirement to provide samples. These rights and recourses should be clearly set out in the Bill.
Section 36C

S36C deals with body prints and samples for investigation purposes. It states that finger-prints, body prints and non-intimate samples of a person or a group of persons can be taken without a warrant if there are “reasonable grounds” to suspect that an offence has been committed, and if he/she “believe[s]” that such prints and samples will be “of value in the investigation” to detect the perpetrator. S36C(2) further states that the person “who has control over prints or samples” may examine them or cause them to be examined for the purposes of the investigation or for a speculative search (checked against samples in existing databases). In terms of s36C(3)(c) fingerprints and body prints must be stored by the Division: Criminal Record and Forensic Science Service of the SAPS, while non-intimate samples or information derived from such samples must be stored on the NDDSA, as provided for in the SAPS Act. 
Comment

· What constitutes “reasonable grounds” for the taking of finger-prints, body prints and non-intimate samples for a person or a group of persons? Can criteria be set out in the Bill that would indicate under what circumstances it would be reasonable for the police official to take these prints and samples? 
· Greater safeguards, clearer distinctions and consistency should be set out in the Bill concerning persons who collect prints and samples, persons who handle them, and the forensics experts who carry out the analysis thereof, as opposed to a “person who has control over” prints and samples. Which person is therefore being referred to in s36C(2)?

· S36C distinguishes between DNA (non-intimate samples) and fingerprint and body prints with regard to where they must be stored. In terms of s36C(3)(c) fingerprint and body prints are stored by the Division: Criminal Record and Forensic Science Service of the SAPS
. The non-intimate samples or information derived from such samples (including DNA profiles) must be stored on the NDDSA
 (which is under the control of the Divisional Commissioner of the Criminal Record and Forensic Science Service). 
· Section 37(6)(d) states that all intimate samples must be stored in the NDDSA.
· Clause 3 
Clause 3 deals with the collection and storing of body prints. As in the proposed s36B of the CPA, the scope of the application of the proposed S37 is very wide, similarly making the section applicable, as far as the taking of body prints is concerned, to “any person arrested upon any charge”. In addition to the applicable categories listed under s36B(1) and discussed under that section, the following category of persons is added under s37(1)(a): 
Persons arrested in respect of any matter referred to in s40(1) of the CPA. Section40(1) refers to persons who possibly failed to observe any condition imposed in postponing the passing of sentence or in suspending the operation of any sentence; failed to pay any fine or part thereof or failed to surrender themselves for periodical imprisonment in terms of an order of court or any law relating to prisons. 
The taking of intimate samples is addressed in s37(2) which makes provision for a registered medical practitioner attached to any hospital to take or cause “an intimate sample of any person admitted to such hospital for medical attention or treatment” to be taken if he/she has “reasonable grounds” to believe that the contents of such sample “may be relevant at any later criminal proceedings”. However, such sample must be taken if requested by any police official. 
Comment 
· S37(2)(b) is ambiguous in that up to now in the Bill, the police official was the person required to have reasonable grounds- this responsibility is now placed on the medical practitioner.

· Again the question arises as to what would constitute reasonable grounds?

· It is also not clear whether in cases where such reasonable grounds exist; the medical practitioner must then inform the police. How else would such sample be requested by a police official? Is this provision aimed at enforcing mandatory reporting by medical practitioners in certain cases or in respect of certain injuries, and if so, why has these not been specified and listed?

· Are medical practitioners currently required in terms of legislation to report certain types of injuries to the police? If so, in which cases?

· S37(2)(b) should make it clear whether two scenarios are envisaged: (1) where the medical practitioner takes an intimate sample or causes it to be taken (whether or not requested by the police); and (2) where the medical practitioner is obligated to take an intimate sample when requested by the police (in other words, he or she may not refuse the request).
· S37(3) speaks about instances where a police official “is not empowered under subsection (1) or s36B(1) to take fingerprints, body prints or non- intimate sample” in which case a court may order that such prints and samples and/or intimate samples can be taken of an accused. What are these instances?

· Clause 5
In terms of Clause 5, fingerprint and body-print evidence, as well as the evidence of the result of any blood test or DNA analysis of an intimate or non-intimate sample of an accused is admissible in criminal proceedings in court. Such evidence shall not be inadmissible by reason only that it was not taken in accordance with the provisions of sections 36B, 36C or 37 of the CPA; or that it was taken against the will of the person concerned. 
Comment 

· Sections 36B, 36C or 37 of the CPA describe the different types of DNA samples and prints that may be taken, but does not set out the manner in which they may be taken to be able to ascertain whether or not proper procedure was followed and safeguards adhered to, especially where DNA samples are concerned.

· It is understood that the manner in which fingerprints, body prints and DNA samples must be taken will be spelled out in the National Instructions and Regulations of the SAPS.

· The Bill also does not set out any remedies and/or grounds for recourse for persons from whom fingerprints, body prints and DNA samples in terms of which they can refuse to comply or can appeal to, either prior to or after the provision of such prints and samples. In this respect the Bill is very one-sided and biased in favour of the authorities.
· This is especially important considering that the “safeguards” in the Bill are supposed to ensure the integrity of prints and samples, but what if the prescriptions in respect thereof are not followed, in which case especially the DNA samples can easily be contaminated? What recourse, besides the penalties set out for those who handle such samples and prints, are there for persons who were required to give such prints and samples?
· The issues concerning grounds for refusal, the possible harm that may ensue in cases of mistaken identity due to mishandling of prints and samples, and the constitutional principle of “innocent until proven guilty” will be discussed in the constitutional and comparative paper.
CLAUSE 6 SEEKS TO AMEND THE SOUTH AFRICAN POLICE SERVICE ACT

· Clause 6
Chapter 5A

The SAPS Act is amended by the insertion of Chapter 5A which deals with the storage of and use of finger-prints, body prints and photographic images of persons. S15B of Chapter 5A makes provision for ‘speculative’ searching which allows for the cross-checking of prints and images in the possession of the SAPS databases against the databases of other Departments. S15C provides that the National Police Commissioner, in consultation with the Minister, must issue National Instructions and must develop training courses in this regard. Section 15C(3) states particular responsibilities of the Divisional Commissioner of the Criminal Record and Forensic Science Service which includes to develop, implement and maintain a ‘personal identification services strategy’ as well as systems and processes to give effect to Chapters 5A and 5B. 

Comment

· The Bill specifies certain responsibilities which can only be taken by the Commander of the Division: Criminal Record and Forensic Science Services. This issue needs to be discussed in terms of the input by the Deputy Minister of Justice that this was to provide a certain level of independence and accountability from the SAPS as a whole, in the light of the fact that it was deemed inappropriate at this point to establish a separate, independent structure.

· Consider the input by the Deputy Minister with regard to measures within the Bill to ensure some independence and accountability in terms of the management of the National DNA Database, from the SAPS as a whole, and whether this is sufficient.

· What is a ‘personal identification services strategy’?
· It should be noted that there is no imperative for National Instructions referred to in s15C to be tabled in Parliament. These are National Instructions regarding fingerprints, body prints and photographic images. However, the National Instructions referred to in Chapter 5B (s 15Q) which relate to DNA evidence must be tabled in Parliament.

Chapter 5B
Chapter 5B deals with the establishment, administration and maintenance of the National DNA Database of South Africa (NDDSA). As mentioned in the Introduction, s15E provides that the NDDSA may only be used for purposes related to the identification of missing persons and unidentified human remains, the detection of crime, the investigation of an offence or the conduct of a prosecution. 

The various indices of the NDDSA are also established under Chapter 5B of the SAPS Act. These include: 
· Crime Scene Index (contains profiles of bodily samples found at crime scenes); 
· Reference Index (contains profiles of persons whose samples were collected under Chapter 3 of the CPA but who were not convicted e.g. accused persons; or persons whose samples were collected under the Firearms Act or the Explosives Act);
· Convicted Offender Index; 
· Volunteer Index (contains profiles of people who have volunteered samples, for example parents who volunteer samples from their children in case they ever get reported missing); and
· Personnel, Contractor and Supplier Elimination Index (profiles for example of police officers, for exclusion purposes).

Section 15M of the Bill allows for DNA profiles from other countries to be compared with the profiles in the NDDSA; as well as for the NDDSA profiles to be communicated, for comparison purposes, to a foreign country.

In terms of s15N of the Bill, the National Police Commissioner or his deputy must develop “recommended standards for quality assurance, including standards for testing the proficiency of forensic science laboratories and forensic analysts in conducting analysis of DNA”; as well as guidelines for the safe storage and destruction of retained samples. 
S15Q deals with the retention, storage and destruction of samples and reiterates the fact that no DNA profiles may be destroyed, although they may be updated and then substituted. The actual samples of unconvicted persons will be destroyed after a period of five years. It is important to note that the profiles of unconvicted persons will remain.

Offences and penalties are outlined in s15P and a period of imprisonment of not more than 15 years is specified for the outlined offences. Section 15Q states that National Instructions issued by the National Commissioner, in consultation with the Minister of Safety and Security, in relation to DNA evidence must be tabled in Parliament within 3 months after commencement of “this section”. While s15R provides for Regulations, there is no imperative for these to be tabled in Parliament. Section 15S states that within 3 months after the end of each financial year, the National Commissioner must submit a report to the Minister of Safety and Security on the operations of the NDDSA and this report must be tabled in Parliament, The National Commissioner must also, on request, report to the Minister and the relevant parliamentary committee on the operations of the NDDSA.
Comment 
· The Volunteer Index (s15J) requires “informed consent” for information to be stored, also where children are concerned, in which case their parents must consent. 

· It is an anomaly that consent given for the storing of DNA samples and/or information on the NDDSA cannot be withdrawn in terms of 15J(1)(d) of the Bill. What is the reason why consent cannot be withdrawn at any stage after it was given, as this Index is supposed to be voluntary? The moment a sample or information is kept after consent is no longer given, such information or sample can no longer be said to be voluntary. If such information is then kept against the will of such person, the only reason for the retention thereof would have to be if such person is a suspect in a crime.
· Section 15J(6) is the only provision in the Bill which allows slight leeway for children, and it is a minor issue. This section (which was added by the State Law Advisors) allows for a child whose parents had given consent for their DNA samples to be taken, to apply to a court on reaching majority (the Bill applies to all children under 18) for the removal of their consent. Why does the onus need to be on the child to get this consent withdrawn and should it not be automatic? 

· More importantly, as mentioned earlier, should special provision not be put in the Bill with regard to children, such as automatic and immediate removal of their samples and profiles if they are not convicted?

· The Personnel, Contractor and Supplier Elimination Index (s15K), although useful, can also be a cause for concern as such persons are automatically ruled out when eliminating possible perpetrators from DNA evidence collected at a crime scene. What if such a person or a SAPS member working with the DNA evidence is a perpetrator or suspect, and will therefore never be detected? This is also said in the light of a question asked by Member of Parliament, Adv Z L Madasa, on 20 January 2009 on the danger of DNA evidence that can be “planted” at a crime scene in order to nail a suspect that may prove to be elusive to the police.
· The above supports the argument that greater safeguards should be built into the Bill to spell out that DNA evidence should not form the only basis on which the prosecution’s case have been built up. The proper detective and follow-up work, and all other Constitutional and legislative requirements must be met, and the DNA evidence should be used in support only of the prosecution’s case. This does not come through in the Bill. 

· With regard to what information can be divulged to foreign law enforcement agencies under 15M of the Bill. What criteria will inform this, for instance will this only be divulged to states with whom South Africa has entered into Memoranda of Understanding with regard to co-operation in criminal matters? What safeguards are in place to ensure that the information so given is not abused, possibly to have certain persons declared as “undesirable” and thereby justifying detention or refusal to enter a foreign country or state?

· At what stage of development are the guidelines for quality assurance (s15N) and safekeeping and destruction of DNA samples, and why were these not submitted for scrutiny at the same time as the Bill?

· Attention is once again drawn to the qualifications and competence of an “authorised person” who can destroy samples “at any time” in terms of 15O(1)(c) of the Bill. The only proviso is that such samples are no longer suitable or required for DNA analysis. Is this a sufficient safeguard to prevent the unlawful, negligent or accidental destruction of evidence where this was not authorised? Greater authorization procedures should be set out where the destruction of such evidence is concerned.

· In terms of 15O(2)(a) “no DNA profile loaded onto the NDDSA may be destroyed”. Is this contradictory to the requirement in terms of 15O(4) that DNA samples must be destroyed after 5 years where the person has not been convicted? On what basis would such profiles be retained after the samples have been destroyed? All limitation sections in the first part of the Bill regarding amendments to the CPA (see for example s37(8)) state that ‘the fingerprints, body-prints, photographic images, intimate samples or non-intimate samples or the information derived from such samples shall be destroyed after 5 years, if the person is not convicted by a court of law’. Surely, this ‘information derived from samples refers to the profiles? If the intent is that all profiles of unconvicted persons will be destroyed after 5 years, then the Department may need to amend the sections in the CPA sections of the Bill which refers to ‘information derived from such samples’ to read ‘DNA profiles’. This would make it clear that all DNA profiles of unconvicted persons will be destroyed after 5 years. S15O(2)(a) would then need to be amended to make this point clear. This can be done for example by ensuring that s15O(2)(a) refers specifically to the Convicted Offenders Index. 
· The Bill seems unclear in terms of what exactly the intention is in terms of retention of samples and profiles. The Committee needs to decide whether:
-
All profiles once entering the database in any of the Indices should be retained forever.

-
Only the profiles of convicted persons should be retained forever.

-
Profiles of persons other than those convicted should be retained only for a stipulated time period, for example 5 years.

-
Should all profiles in all Indices (such as the Volunteer Index and the Personnel, Contractor and Supplier Elimination Index) be treated in the same manner?

· At what stage of development are the National Instructions and Regulations? Why were these not submitted for scrutiny at the same time as the Bill?

· In terms of 15Q(4) of the Bill, the National Instructions must be submitted to Parliament within 3 months after “this section” comes into operation. Does this refer to the Chapter 5B or to S15Q? 
· The Bill does not specifically state that the Regulations (s15R) must be tabled in Parliament, as is stated in respect of the National Instructions (s15Q). 
CLAUSES 7 – 10 WILL AMEND THE FIREARMS CONTROL ACT AND THE EXPLOSIVES ACT 

The amendments in Clauses 7 – 10 of the Bill are consequential amendments to bring the Firearms Control Act and the Explosives Act, respectively, in line with the provisions of the Criminal Procedure Act and the South African Police Service Act, in respect of the taking, storing and retention of finger print, body print and DNA samples. As the same issues apply that have already been discussed in respect of previous clauses in the Bill, these will not be discussed here, but merely listed under the respective Acts. 
The following are noted in respect of fingerprints and samples required in terms of the Firearms Control Act (Chapter 4: sections 6-8):
· In terms of sections 6-8 in Chapter 4 of the Firearms Control Act, the Registrar may issue any competency certificate, licence, permit or authorisation contemplated in this Act on receipt of an application completed in the prescribed form, including a full set of fingerprints of the applicant.
· “Any police official” may without warrant take the fingerprints, palm prints, footprints and bodily samples of a person or a group of persons or may cause any such prints or samples to be taken, if there are reasonable grounds to suspect that that person or that one or more of the persons in that group has committed an offence punishable with imprisonment for a period of five years or longer; and if there are reasonable grounds to believe that the prints or samples or the results of an examination thereof, will be of value in the investigation by excluding or including one or more of the persons as a possible perpetrator of the offence. 

· Prints or samples so taken may be examined for purposes of the investigation of the relevant offence. 

· The police official in charge of the prints or samples must immediately destroy them when it is clear that they will not be of value as evidence. 

· Bodily samples to be taken from the body of a person may only be taken by a registered medical practitioner or a registered nurse. (* Note: The Criminal Law (Forensic Procedures) Amendment Bill does not refer to “registered nurse”.
· A police official may do such tests, or cause such tests to be done, as may be necessary to determine whether a person suspected of having handled or discharged a firearm has indeed handled or discharged a firearm. 

· The Central Firearms Register and the various databases, including the Central Firearms Database, must contain the fingerprints which have been submitted for purposes of an application in respect of competency certificates, licences, authorisations and permits, as well as for renewals and cancellations in respect thereof.

· In terms of s145 of the above Act, the Minister must make Regulations i.r.o the taking of fingerprints. 
The following are noted in respect of fingerprints and samples required in terms of the Explosives Act (Chapter 2: section 9):
· Prints and samples can be taken for investigation purposes. 

· Any police official may without a warrant take the fingerprints, palm prints, footprints and bodily samples of a person or group of persons or may cause any such prints or samples to be taken, if there are reasonable grounds to suspect that the person or that one or more of the persons in that group has committed an offence punishable with imprisonment for a period of five years or longer in terms of this Act; and believe that the prints or samples or the results of an examination thereof, will be of value in the investigation by excluding or including one or more of the persons as possible perpetrators of the offence. 

· The person who has control over such prints or samples may examine them for the purposes of the investigation of the relevant offence or cause them to be so examined; and must immediately destroy them when it is clear that they will not be of value as evidence. 

· Bodily samples to be taken from the body of a person may only be taken by a registered medical practitioner or a registered nurse. (* Note: The Criminal Law (Forensic Procedures) Amendment Bill does not refer to “registered nurse”.
· A police official may do such tests, or cause such tests to be done, as may be necessary to determine whether a person suspected of having handled or detonated an explosive has indeed handled or detonated an explosive.

Conclusion
The following comments can be made by way of conclusion:

· Greater safeguards should be built into the Bill to spell out that DNA evidence should not form the only basis on which the prosecution’s case is built up. The proper detective and follow-up work, and all other Constitutional and legislative requirements must be met, and the DNA evidence should be used in support only of the prosecution’s case. This needs to be clearly spelled out in the Bill. 
· With regard to the retention of samples and profiles, the Ac Hoc Committee needs to decide whether:

-
All profiles once entering the database in any of the Indices should be retained forever.

-
Only the profiles of convicted persons should be retained forever.

-
Profiles of persons other than those convicted should be retained only for a stipulated time period, for example 5 years.

-
Should all profiles in all Indices (such as the Volunteer Index and the Personnel, Contractor and Supplier Elimination Index) be treated in the same manner?

· An Ad Hoc Committee Member rightfully pointed out in the Ad Hoc Committee’s first meeting that the best legislation, equipment and facilities will not help if the proper training and expertise from especially SAPS Members – those who receive reports that a crime may have been committed, the detectives who arrive first on the scene of the crime, and the required forensics analysts capacity are not in place. In 2008 SAPS pointed out during its budget hearings that it experienced a shortage of forensics personnel and was considering recruiting school leavers who passed Matric. How can SAPS possibly be in a position now to deliver the required forensics personnel capacity? 
· It is essential that the Department provides more details in respect of the costing of the Bill, estimated at R5 billion to R8 billion, as well as plans/phases for roll-out. The costing document should be presented to the Ad hoc Committee for its consideration, as well as the Implementation Plan for proposed roll-out which should contain clear time-frames. 
· The Bill is not balanced as it favours the authorities as opposed to those who are expected to provide finger/body prints and DNA samples. Critical attention should be given to set out remedies and recourse, as well as grounds for refusing a request to provide DNA evidence under certain circumstances. 
· Greater consideration should be given to the Constitutional challenges to certain provisions in the Bill as the duty of Parliament is to ensure that it passes legislation that is constitutionally sound. It should be borne in mind that when legislation is overturned by the Constitutional Court it comes back to Parliament, which is the institution that will be criticized, and not necessarily the Department. 

The use of DNA evidence will no doubt enhance the police’s crime-fighting capabilities, provided that all Constitutional requirements have been met, and that the necessary safeguards and remedies/grounds for refusal or appeal are clearly set out in the Bill.
_________________________________________________________________
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� Act No 51 of 1977, Section 37


� Please see 15E on p11 of the Bill.


� DNA profiles are digitised information that is stored electronically on the DNA Database, together with details of the person to whom it relates, following an analysis of the samples that had been taken by the police or authorised persons, and any sub-samples or part samples that had been retained after this process had been completed. See 1 supra


� See “15P” on p17 of the Bill


� In terms of Chapter 5A of the SAPS Act 


� In terms of Chapter 5B of the SAPS Act
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