PARLIAMENT

OFFICE OF THE SECRETARY
1 December 2008

From: Z A Dingani: Secretary to Parliament

To: Hon Mr T S Ralane, MP, Chairperson, Select Committee on Finance Parliament of the RSA

Dear Mr Ralane

Thank you for affording me the opportunity to submit comments on the Financial Management of Parliament Bill [B 74-2008].

As the Bill consolidates the regulatory framework applicable to the financial management of Parliament whilst at the same time giving effect to the constitutional values of transparency, accountability, and effective financial management in respect of the Parliament's finances, it is clearly necessary to put this Bill on the stature book. Similarly, it is essential that the Bill institutionalises the best possible practices to support these constitutional values. In my capacity as Accounting Officer for Parliament, I am obligated to highlight three critical areas of the Bill which, in my opinion, require serious consideration by the Select Committee on Finance and ultimately the National Council of Provinces (NCOP); namely:

	Preparation of the strategic plan, annual performance plan, budget and adjustments budget;


	space for innovative and creative management; and


	implementation of certain provisions pertaining to the supply chain management.


Preparation of the strategic plan, annual performance plan, budget and adjustments budget

As would be the requirement in terms of the Bill (see clause 13), currently the preparation of Parliament's strategic plan, annual performance plan, budget and adjustments budget is overseen by the Speaker of the National Assembly (NA) and the Chairperson of the NCOP, in their capacity as joint chairpersons of the Parliamentary Oversight Authority (POA). The POA further consists of:

	the Deputy Speaker;


	Permanent Deputy Chairperson,


	the Chief Whip of the Majority Party in the NA;


	the Chief Whip of the NCOP;


	the Chief Whip of the largest opposition party in the NA;


	the Chief Whip of the second largest opposition party in the NA;


	two representatives elected by and representing the opposition parties other than the largest and second largest opposition parties in the NA; and


	the Secretary to Parliament.


It is a multi-party parliamentary forum established by resolution of the Houses on 29 March 2007. Broadly, the POA is responsible for formulating policy directives for the various services and facilities of Parliament; ensuring policy implementation by giving an indication of the levels and extent of the required services and facilities for Parliament and monitoring their implementation. Subject to the policy directives of the POA, the Secretary and other senior officials in the parliamentary service prepare the budget. The budget is referred to the Budget Council for input and finally for approval to the POA. The Speaker and the Chairperson submit the budget to the National Treasury, in the manner as would be required in terms of the Bill (see clause 17(2)). Therefore it appears as if the Bill institutionalises the current procedures for budget preparation.

However, clause 4 of the Bill establishes a joint committee and sets out its composition and functions in some detail. Neither the Executive Authority - namely, the Speaker and the Chairperson - nor the Deputy Speaker and the permanent Deputy Chairperson, may be members of the joint committee. The functions of the committee include both considering the drafts of the strategic plan, annual performance plan, budget and adjustments budget (see also clause 17) - in other words, overseeing the budget preparation process - and oversight of the performance of the use of Parliament's funds (see also clauses 37(6), 49, 54, 60(3), 65(4) and 66(2)). In this way the Bill creates a role for the Executive Authority to merely table the budget (see clause 17(1)), a role that is devoid of any responsibility for preparing the budget. However, it also provides that the Executive Authority is accountable to Parliament for sound financial management (see clause 5(2)). It also provides that the Accounting Officer is accountable to both the joint committee (see clause 4(3)), and the Executive Authority (clause 6(2)).

It is thus peculiar that whilst it appears that the Bill institutionalises the current practice of budget preparation, it obscures the responsibility for preparing the budget. Effectively this ambiguity undermines the purpose of the Bill to enhance accountability for the financial management of Parliament by failing to define responsibilities and accountability for preparing the budget clearly. In my opinion the joint committee should not have the responsibilities set out in clauses 4(1)(a), (b) and 17(1).

I therefore suggest that the Select Committee remove these clauses from the Bill and make the necessary consequential amendments. As indicated above, the Bill deals sufficiently with the budget preparation in clauses 13 and 17(2).

It may also be mentioned that the detail in clause 4; namely, specifying the establishment, composition and functions of the joint committee, unnecessarily limits the constitutional authority of the Houses to determine and control their respective internal arrangements, proceedings and procedures. Although this level of detail for the purpose of maintaining oversight is appropriate in some instances, for example instances pertaining to national security as is the case in the oversight of the intelligence services by the Joint Standing Committee on Intelligence (see sections 2 and 3 of the Intelligence Services Oversight Act 40 of 1994), it would be more appropriate in the case of maintaining oversight of Parliament's financial management to require Parliament to establish a mechanism to for this purpose. Such requirement would be consistent with the wording of the Constitution, which requires the establishment of "mechanisms" to maintain oversight (see section 55(2)). Similarly, the Public Audit Act 25 of 2004 provides that "a mechanism to maintain oversight over the Auditor-General" must be established (see section 10(3)). I therefore suggest that the Bill should follow these examples and require that Parliament establishes a mechanism – instead of a joint committee - to maintain oversight of the financial management of Parliament, including the consideration of the report of the Auditor-General on the financial statements of Parliament, and for the purpose of considering other reports, allegations and instructions as provided for in the Bill (as set out in clauses 37(6), 49, 54, 60(3), 65(4) and 66(2)). The Joint Rules would be the appropriate instrument to provide for the details for this mechanism. It should also be remembered that it is Parliament that must maintain oversight of the financial management and not a committee. A committee is merely an extension of the Houses and must report to the Houses.

Space for innovative and creative management

The Bill sets out the general financial management functions of the Accounting Officer in clause 7, most of which appears to be borrowed from the Public Finance Management Act 1 of 1999 (PFMA). Like the PFMA, failing to comply with these provisions in a deliberate or grossly negligent way constitutes a criminal offence and is punishable (see clauses 69 and 70). Such consistency between the Bill and the PFMA is of course in line with the constitutional principle of co-operative government which requires that all spheres of government must provide effective, transparent, accountable and coherent government for the Republic as a whole (see section 41).

However, clauses 7(e) and (f), which provides for performance management of parliamentary officials, and training and awareness programmes related to financial management for officials, respectively, do not have similar provisions in the PFMA. Whilst the purpose of these provisions is laudable in terms of management philosophy, placing such requirements in legislation subject to criminal sanction begs the question as to the mischief Parliament intends to address with these. This question must be considered by the Select Committee.

Provisions such as clauses 7(e) and (f) are management principles. In light of the detailed provisions pertaining to the performance of the Accounting Officer (see clause 8), it would be in the interest of the Accounting Officer to apply these principles, amongst others. However, compelling the Accounting Officer by way statutory obligations and imposing criminal sanctions create the impression that the Accounting Officer is only required to implement these obligations. The effect is that creative and innovative management is discouraged.

For the reasons set out above I suggest that clauses 7(e) and (f) are inappropriate and should be removed.

Implementation of certain provisions pertaining to the supply chain management

Clause 46 of the Bill prohibits Parliament from contracting with specific persons or entities to provide for goods of services to Parliament. The prohibition applies to:

(a) a Member of Parliament or a member of the Cabinet;

(b) a Member of a provincial legislature or a member of a provincial Executive Council;

(c) a Municipal Councillor;

(d) a person in the employ of the State whose participation in bidding for the contract may result in a conflict of interest; or

(e) any entity in which a person mentioned in paragraphs (a) to (d) is a Director or has a controlling or other substantial interest.

The Bill defines "a person in the employ of the State" as follows:

(a) a member of the board of directors of any municipal entity; (b) an official of any municipality or municipal entity;

(c) an employee of any national or provincial department, national or provincial public entity or constitutional institution within the meaning of the Public Finance Management Act;

(d) a member of the accounting authority of any national or provincial public entity; or (e) an employee of Parliament or a provincial legislature.

It is an offence to contravene these provisions and a person convicted is liable to a fine or imprisonment (see clauses 69 and 70).

Subclauses 46(d) and (e), read with the definition of "person in the employ of the State", provides implementation challenges as these lack sufficient clarity. It is neither clear what is meant by "may result in a conflict of interest", nor what "a controlling or other substantial interest" means.

Regulating the supply chain management policy is based on the constitutional obligation in section 217, which provides that when an organ of state contracts for goods or services, "it must do so in accordance with a system which is fair, equitable, transparent, competitive and cost-effective." The PFMA provides in a similar fashion in section 38. Be that as it may, the prohibition on contracts appear to follow the regulations to the Local Government: Municipal Finance Management Act 56 of 2003 (see Regulation 44, 30 May 2005, published in GNR 868, which prohibits awards to persons in the service of the State). This prohibition is also visited by a criminal sanction (see section 111 read with section 173 of the Municipal Finance Management Act). However, the latter provisions are clear and do not refer to the situation where the "participation in bidding for the contract may result in a conflict of interest" or "a controllinq or other substantial interest" (my emphasis) as subclauses 46(d) and (e) of the Bill.

The uncertainty created by subclauses 46(d) and (e) are irreconcilable with the criminal consequences of contravening these provisions. The difficulty in addressing this is evident in the omission of a definition in the Bill for the phrases emphasised above. In light of the fact that clause 40 captures the constitutional obligation in section 217 mentioned above, J suggest that subclauses 46(d) and (e) be omitted from the Bill.

Yours faithfully

Z A Dingani: Secretary to Parliament


