Submission of the Young Communist League of South Africa on the National Youth Development Agency Bill

1. Introduction

We welcome this opportunity for a public consultation process that is due to us, the public, as protected in the constitution of the Republic of South Africa. We also delighted with the fact that this draft bill is a near culmination of a thoroughgoing discussion undertaken in among others the structures of the Young Communist league of South Africa, the ANC YL and the ANC itself. In terms of the latter, no other expression captures the importance of forming the National Youth Development

Agency as the ANC's 52nd National Conference resolution that reads "a National Youth Development Agency that will ensure seamless integration, sustainability and responsiveness to the demands and aspirations of South Africa's youth [should be] established through the merger of the National Youth Commission and Umsobomvu Youth Fund.

This should [take effect] during the course of 2008".

The purpose of this submission is to make a contribution towards the imminent process of the National Youth Development Agency Bill. The YCL submission is motivated by the need to correct some of the caveats of the Draft Bill as it stands. The contention herein revolves around several issues. Firstly, the need for a seamless and coordinated approach to youth development both horizontally and vertically. Secondly, the role, functions and powers of the Agency and its relations with the executive arm of the state. Over and above this is the view that there is a need to structure the form of the NYDA in a manner that makes it a Chapter Nine Institution in the 1996 Constitution. This will therefore ensure that this institution of youth development is vested with powers that will enable it to coordinate, monitor, evaluate and review the implementation of the Integrated Youth Development Strategy. Additionally, the NYDA should have right of recourse on youth issues as well as the right to subpoena any entity (government, business or civil society) on matters of or related to youth development.

2. Rationale

The threefold contentions and tenets of our submission stem from the shortfalls of current youth development institutions, particularly the National Youth Commission (NYC) and the Umsobomvu Youth Fund (UYF) .

These include among others:

I. The fragmented and approach to youth development as evidenced by the existence of separate and divergent mandates and legislation for provincial youth commissions and the national youth commission as well as among provinces themselves.

II. Overlapping and uncoordinated mandates between the UYF and NYC

III. Insufficient visibility and accessibility of the two institutions thus contributing to lack of youth ownership of the institutions

IV. Related to the previous point, the prolonged absence of constitutional forums thereby rendering the commissions devoid of participatory democracy and accountability to its constituency

V. Lack of institutional mechanisms to hold various state departments and the Presidency to account for non-compliance and non-implementation of youth development work. A factor due in large part to the institutions' (NYC) embedded location within the government's bureaucracy.

VI. Lack of training and support for young people by the UYF on how they should access development finance.

VII. The UYFs Open operation like a commercial bank, taking limited risks and using very commercialized financing policies thereby excluding rather than including majority of young people.

These caveats therefore inform the approach of vying for a unitary body with a defined vision and institutional structure at all spheres of governance: national, provincial and local.

This must be done in a manner that is cognisant of the peculiarities of different localities in the form of provinces and municipalities.

It must address the fragmented and federal approaches in the form of the present provincial youth commissions and municipal arrangements on youth development, which is by the way narrowed to policy streamlining on an advisory basis.

As such, the Bill must make provisions for the repeal of the fragmented institutional arrangements at the provincial and municipal levels, in favour of integration.

The idea of the NYDA to be a Chapter 9 Institution must be given a strong consideration. This will give the Agency enforcement powers given the experience of intransigent Departments, Provinces and Municipalities.

3. Vertical Relations between NYDA and its Provincial and Local expressions

There is an inherent shortfall that accompanies the location of the Bill in Chapter Four Section 75 (Ordinary Bills not affecting provinces) of the Constitution as it means that the Bill will not affect current

institutional mechanism dealing with youth development at provincial and municipal levels. The implication is that the proposed Provincial Boards and Local Co-ordinators, which are provincial and municipal expressions of the Agency, will be established parallel to already existing youth development structures in provinces. The consequence of this might be twofold:

Firstly, the lack of coordination and fragmentation as characterised by existing mechanisms is likely to continue

Secondly, there is bound to be a duplication of mandates and tasks between parallel youth development structures at both provincial and local levels. This stems directly from the bill's silence on the repealing of the different provincial youth commission acts. A factor directly attributed to the Bill's location within a Section 75 of the Constitution.

This means that the reasons motivating the formation of the NYDA, which are to usher in an institution that will ensure a unitary, integrated, seamless and coordinated approach to youth development will not be fulfilled through the institutional framework as tabled in the draft bill.

4. Horizontal relationship between local co-ordinators and local government

Further, the proposal on Local Co-ordinators raises its own set of contradictions. Firstly, there is no clearly spelt out mechanism on how Local Co-ordinators will interface with local government as a sphere of government wherein participatory democracy should be deeply entrenched.

The Bill is rather silent on the interaction of the Local Coordinators of the Agency and the Local Youth Units at the local level. This might create a situation whereby the latter and the former operate parallel to each other and on duplicated mandates and resources.

The need for strong presence, visibility and efficiency of the Agency at municipal level cannot be overestimated as this is a sphere of government most proximate to young people. The bill as it stands falls short in this regard.

Added to this is the ambiguity relating to the manner and origin of the mandates of the Local Co-ordinators. This will result in a situation whereby Local Coordinators have little or no interface with the youth and operate on the basis of non-constituency derived and driven mandates. This top-down approach defeats the principle of youth participation and accountability, transparency and accessibility of the youth development institutions as stipulated in the Draft Bill.

Therefore in line with the proposal of a full-fledged institutional structure at the local level, the idea of a local coordinator must be abandoned. The Local Level structure must be fully resourced in terms of management and implementing staff. The erection of the National Youth Fund at the local level must eliminate previous experiences of an inaccessible Umsobomvu Youth Fund (UYF) to young people especially the poor and rural-based.

5. FUNCTIONS OF THE PRESIDENT VIS A VIS THE AGENCY

It is the view of the YCL that unwarranted powers are vested in the executive as it relates to the Agency. The following are the problem areas

5.5. The publication of the integrated youth development strategy

The current Bill represents an articulation of youth development institutional mechanism for a strategy that does not exist, which is subject later on to be published by the President in a Government Gazette. In other words, the strategy lags the institutional articulation.

If the Integrated Youth Development Strategy is adopted first, through participatory democratic process that involves young people (the process of which the current draft Bill is silent on) the institutional articulation will best be informed by the vision that we seek to achieve.

5.6. The President's powers regarding appointment of the CEO in consultation with the Board

The appointment of the CEO must be by the President through the recommendation of the National Assembly.

5.7. Accountability of the Board

lastly, the accountability of the Agency must be done through the Status of Youth Report to the National Assembly on an annual basis.

The Bill does not outline the process by which the Board/s will be appointed, except that it shall be appointed by the President at the national level, and that the provincial management board, shall be appointed by the President in consultation with Premiers at the Provincial level.

The Bill must outline a participatory democratic process by which the Board/s will be appointed, taking into consideration that the constituency to which it is designed, needs to be involved. In addition, the appointment process should integrate the procedure by which Governing Boards for Chapter 9 Institutions are appointed.

6. Scenario One: NYDA as an Institution for the Strengthening of Constitutional Democracy

All of the above points to the fact that the NYDA would be better suited if located within Chapter Nine (9) provision of the Constitution of the Republic of South African No. 108 of 1996 in a manner that makes NYDA part of the State Institutions Supporting Constitutional Democracy. This would require the amendment of the constitution to make such an accommodation. Accordingly, the NYDA would be vested with powers, similar to those shared by Chapter Nine Institutions. These include:

I. These institutions are independent, subject only to the Constitution and the law, and they must be impartial and exercise their powers and perform their functions without fear, favour and prejudice

II. Other organs of the state, through legislative and other measures, must assist and protect these institutions to ensure the independence, impartiality, dignity and effectiveness of these institutions.

III. No person or organ of state may interfere with the functioning of these institutions

IV. These institutions are accountable to the National Assembly, and must report on their activities and the performance of their functions to the National Assembly at least once a year.

Certain clauses of the Draft Bill already share the same tenets with the Chapter nine option particularly Clause 10 and 11 which address matters of disqualification, removal from office and resignation of the director of the Board and the Resolution on the removal of the director of the Board respectively.

The state of young people in development terms also gives credence to this proposal. Accounting for 36% of the country's population, young people have amongst their ranks 70% unemployment, crisis levels of poverty, high HIV/AIDS rates, lack of access to general and higher education, high levels of participation in criminal activities as well as high levels of drug and alcohol abuse. These manifest differently according to class, spatiality, gender as well as race. Combined with the imminent youth bulge, this calls for concerted and coordinated efforts to deal with youth development in South Africa. Further, a youth such as that broadly characterised above may not be able to seize some of the opportunities afforded by our constitutional democracy. It is in this light that a case can be advanced that youth development is logically part and parcel of advancing and consolidating our constitutional democracy.

Against this backdrop, the Bill therefore needs to be proposed under section 74 of the Constitution as we are proposing it to fall under the ambit of Constitution amending bill.

7. Scenario Two: Section 76

The Bill should be provided under Chapter 4 Section 76 of the Constitution, which covers Ordinary Bills affecting provinces.

The rationale in this regard is that the overarching vision is not only to merge the National Youth Commission and the Umsobomvu Youth Fund but to restructure the youth development machinery in the country. Indeed pursuing only the former would result in the preservation of the status quo under a new legislative provision.

In this regard, the overall mandate is the alignment (vertically and horizontally) of the youth development machinery in the country. While this might not be completed before the end of the calendar year (December 2008), it would still be worthwhile to at least complete it before the end of the financial year (March 2009).

It would therefore be prudent to undertake one comprehensive exercise that incorporates restructuring and alignment of youth development machinery at all spheres (National, Provincial and Local) so as to ensure that at the end of this exercise, we indeed realize: "A National Youth Development Agency that will ensure seamless integration, sustainability and responsiveness to the demands and aspirations of South African's youth through the merger of the National Youth Commission and Umsobomvu" as per the 2007 National Conference Resolutions of the ruling party.

The idea of a unitary, coordinated and integrated approach to youth development must find legislative expression and the tabling of the bill under section 75 defeats this noble aim. Whilst the YCL is not averse to gradual change in terms of the NYDA process, we are rather sceptical about how such gradualism will be advanced if there is no legislative framework in place to enable this process.

8. Conclusion

By way of conclusion it is important to note that the YCL appreciates the rigour through which the creation of this Agency has assumed. We are however mindful of the fact that in its current form, the Bill facilitates the process for the replication of the status-quo in so far as youth development is concerned and therefore requires careful attention and consideration.

