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The key issue which these rules need to address is creating a fair process by which the magistrate can look at the records which are the subject of the request for information. 

The general provision which empowers courts to look at the records is sec 80 of the PAIA Act. That Act presumes the following:

1. The court will receive the record. 80 (1)

2. The respondent may not look at the record. 80(2)

3. The court can hear from the respondent, without the applicant in the room, what their concerns are with releasing the information. 80(3)

4. The court will make an order in relation to the record without disclosing confidential records.

In most of the High Court case law thus far, the courts have not looked at the records. They have relied on the descriptions of the records in order to make a decision one way or the other. Thus the court will reason that tender information is not confidential. Or they will reason that is you have not looked at the records as there is a great number of them, you cannot argue that there is a security issue with releasing them, as you have not looked at them.

This may well dispose of the matter in some cases, but the question arises when the respondent has made out a coherent case and there is no inherent illogic in it, but the applicant disputes that the records contain confidential information, how must the court proceed?
Comparative jurisprudence.

United Kingdom
Information Tribunal Practice Directions (March 2006)

Practice Direction 1 – Confidentiality and Redaction
Where a party to proceedings claims that an exemption under Part II of the [Freedom of Information Act 2000] has been applied, or would apply to information (such as documentary or oral evidence and submissions) and the Tribunal requires to see the information in order to determine the appeal, the Chairman should ensure action is taken to maintain appropriate confidentiality. This applies in particular when the Tribunal is making directions under Rule 14(2)(b), (c) and (d) as to the disclosure of documents, statements of facts and evidence and skeleton arguments.

For example, on exchange between the parties of lists or relevant documents, the Chairman should consider ensuring that directions provide, as necessary, for some entries to be kept confidential from one or more parties to the proceedings. This may require parties to prepare two versions of such documents—one full version for the Tribunal, and one version to be exchanged with the other parties, which does not include information which needs to be kept confidential.

Similar considerations apply to evidence and submissions which are prepared and put before the Tribunal. In order for the Tribunal to ensure that is has all the information that it requires, and that the parties provide it with as full oral evidence and submissions as possible, it may be necessary for some information to be kept confidential from one or more of the parties, or redacted if appropriate.

In the matter of an appeal to the Information Tribunal:

Steven Sugar v. The Information Commissioner and the British Broadcasting Corporation 
EA/2005/0023

The appellant sought a variation of the directions given by the Tribunal requiring the British Broadcasting Corporation to provide certain documents to the Tribunal but not to the appellant (or to the appellant in a redacted format). In particular, he objected to not being able to see a copy of the Balen report, which was the subject of his information request.

The Tribunal held:

“Article 6 [of the ECHR] and the common law require that a hearing be fair, but this does not mean there is an unqualified right in either context to the disclosure of documents.” (para. 7)


The Tribunal cited Jasper v. United Kingdom, where the European Court of Human Rights stated that: 

…the entitlement to disclosure of relevant evidence is not an absolute right…In some cases it may be necessary to withhold certain evidence  from the defence so as to preserve the fundamental rights of another individual or to safeguard an important public interest. However, only such measures restricting the rights of the defence which are strictly necessary are permissible under Article 6 § 1…Moreover, in order to ensure that the accused receives a fair trial, any difficulties caused to the defence by a limitation on its rights must be sufficiently counterbalanced by the procedures followed by the judicial authorities…

“If this is the position in the criminal context, it must also be so in the civil context, where protections are generally fewer.” (para. 9)


“In this case, disclosure of the report would resolve the matter at issue (which is simply a request for access to the report).” (para. 18)


The Tribunal also cited section 15(2) of the Data Protection Act 1998:

a court may require the information constituting any data processed by or on behalf of the data controller…to be made available for its own inspection but shall not, pending the determination of that question in the applicant’s favour, require the information sought by the applicant to be disclosed to him or his representatives whether by discovery…or otherwise.

 
“…if the FOIA is ‘motive-blind’ and no consideration is to be given by a public authority to the purpose for which information is required…If the Tribunal finds it does not have jurisdiction when considering the preliminary issues in this appeal, the report may well not be published to a wider audience, but Mr Sugar would still have seen a copy of it, and his request for information would therefore in fact have been satisfied…” (para. 21)

The Tribunal therefore did not vary its earlier directions. 

Connecticut, USA

Regulations of the Connecticut Freedom of Information Commission (Effective January 20, 1999)


Sections 1-21j-37. Rules of Evidence

(f) 
In camera inspection. The procedure for an in camera inspection of records shall be as follows:


(1)
Any party or intervenor may request an in camera inspection of the records claimed to be exempt from disclosure in a contested case; and the presiding officer or the commission may order such an inspection on request, on such presiding officer’s or the commission’s own initiative, or on remand by a court.

   
(2)
If an in camera inspection is ordered, the party having custody of the records claimed to be exempt from disclosure shall be required to submit a copy of the records together with an in camera inspection index referencing each record, and each item within each record, claimed to be exempt from disclosure. All parties shall be informed of their rights and obligations under these procedures.


(3)
…


(4)
…neither the records received for in camera inspection, nor their contents, shall be disclosed to any unauthorized person, except as provided by commission or court order and as provided below.

(10)
If it proves necessary for the commission to discuss the specific contents of records submitted for in camera inspection at one of its meetings, it shall first convene in executive session, as provided by law. Only commissioners and persons authorized access to the subjects records and invited by the commission to present testimony or opinion shall attend the executive session, as provided by law.

An in camera inspection is when the court reviews the information in private. In Allen v Central Intelligence Agency, the DC Circuit noted that: “Such affidavits, however, do not permit the plaintiff to respond, and thus should be employed only where absolutely necessary.”
Western Australia

Freedom of Information Act 1992 (WA): sections 74, 75.

74. Commissioner to ensure non-disclosure of certain matter

(1) In dealings with a complaint the Commissioner has to give such directions and do such things as the Commissioner thinks necessary to avoid the disclosure of—

(a) exempt matter; or

(b) information as to the existence or non-existence of a document containing matter exempt under clause 1, 2 or 5 of Schedule 1.

(2) The Commissioner is not to include exempt matter, or information of a kind referred to in subsection (1)(b), in a decision on a complaint or in reasons given for the decision
75. Production of documents for inspection

(1) The Commissioner may require an agency to produce a document for inspection so that the Commissioner can decide whether the document contains exempt matter or is a document of the agency.

(2) The Commissioner has to do such things as the Commissioner thinks necessary to ensure that any document produced to the Commissioner under subsection (1) is not disclosed to a person other than a member of the staff of the Commissioner in the course of the performance of his or her duties as a member of that staff, and to ensure the return of the document to the agency that produced it when the complaint has been dealt with. 
South Africa

The Competition Commission of South Africa v. Unilever PLC and others
Case No. 13/CAC/Jan 02
The Competition Appeal Court of South Africa ordered the Competition Commission:

“
…to provide the respondents’ legal representatives with access to the entire record in respect of the merger proceedings filed by the Competition Commission by Competition Tribunal under case number 55/LM/01.

2. 
Access to the said record is limited to:

2.1 
Inspection solely by the legal representatives of respondents at the offices of the Competition Commission;

2.2 
The legal representatives of respondents may not reproduce the record which they have inspected.

3.
The legal representatives must give confidentiality undertakings to the Competition Commission prior to the granting of such access.” (pages 2-3)

Under section 45(1) of the Competition Act 89 of 1998 (as amended), the Competition Tribunal may:


(a)
determine whether or not the information is confidential information;


(b)
if it finds that the information is confidential, make any appropriate order concerning access to that confidential information.
“…were respondents’ legal representatives to be denied all access to the impugned information, it would render a hearing under section 45 profoundly unfair; the applicant would come before the tribunal in a veil of ignorance which would be incurable.” (page 10)

ODAC’s proposals

We would submit that the procedure as set out by the Conneticut Information Commission is the most appropriate. This involves the following:

Delete paragraph 4.

Insert:

4 (1)
The applicant may request an inspection of the records claimed to be exempt from disclosure. 


(2) The court must order such an inspection on request, in camera.


(3) If an in camera inspection is ordered, the respondent who has custody of the records claimed to be exempt from disclosure shall be required to submit a sealed copy to the court of the records together with an in camera inspection index referencing each record, and each item within each record, claimed to be exempt from disclosure.


(4) The in camera inspection index must be served on the applicant at the same time as it is filed at court.


(5) Neither the records received for in camera inspection, nor their contents, shall be disclosed to any unauthorized person, except as per court order and as provided below.


(6)
If it proves necessary for the court to discuss the specific contents of records submitted for in camera inspection at a hearing, it shall convene an in camera hearing and only persons with authorised access to the respondent’s records shall attend the hearing.


(7) The court may make such directions as are necessary in relation to its orders, and the record of proceedings in the matter, as are necessary to maintain the confidentiality of the records involved. 
A difficulty may arise in that the court, in having looked at the records, finds that they are technical in nature, and that an ordinary magistrate is unable to determine whether or not such records are in fact confidential in nature. 
Such an example has arisen in the matter of Earthlife Africa v Eskom, in which the Supreme Court of Appeal urged the parties to adopt by agreement the process set out in section 19(bis) of the Supreme Court Act. 

In this rule, the court, with the consent of the parties, refers the extensive examination of documents to an expert for enquiry and report. The court then adopts the report of the referee in part or as a whole, with or without modifications. We reproduce the text from section 19(bis) below. 

A disadvantage of this referral is that such an expert must be paid by the parties, and the process of agreeing an expert may be difficult. In the Earthlife matter the costs of the referral will run to upwards of R200 000, with the parties splitting the costs initially, and the process of agreeing the referees took months. 

Alternatively, we would suggest the magistrate should be empowered to sit with an assessor who has a specific expertise in the subject matter of the request, who can advise the magistrate where the records are technical in nature. 

This would require a section as follows:


4 (8) Where the inspection of the records by the court shows that the record or part of the record is technical in nature, the court may appoint an expert to assist it in determining the confidentiality of the record, on such terms and conditions as may be set out . The report of such an expert may be adopted by the court  The remuneration of  such an expert shall be determined by the rules of court, and the remuneration and the expert’s expenses shall be costs in the cause. 
A further point is the question as to when the Supreme Court should have jurisdiction in a matter. We would submit that the Magistrate’s Court should be the court of first instance, and the Supreme Court should consider decisions on appeal, unless the parties consent to the jurisdiction of the Supreme Court. 
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