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NATIONAL ENVIRONMENTAL MANAGEMENT AMENDMENT BILL (B36D - 2007)

1. PURPOSE

To brief the Portfolio Committee on the amendments affected to Bill 36B by the Select Committee on Land Affairs and the Environment.
2. RELEVANT DOCUMENTATION

The following Documents are attached for ease of reference:

(a) The National Environmental Management Act Amendment Bill – Bill 36B of 2007 (In other words, the version previously approved by the National Assembly and referred to the National Council of Provinces for concurrence)

(b) The National Environmental Management Act Amendment Bill – Bill 36C of 2007 (The amendments to Bill 36B introduced through the NCOP process)

(c) The National Environmental Management Act Amendment Bill – Bill 36D of 2007 (The Bill inclusive of the amendments introduced through Bill 36C – it is this version that the Committee is requested to consider and which forms the basis of this briefing)

3. BACKGROUND AND DISCUSSION
After the Portfolio Committee’s consideration and adoption of Bill 36B on 21 May 2008, it was adopted by the National Assembly in June 2008 and referred to the National Council of Provinces for Concurrence in June 2008. The relevant Select Committee conducted the prescribed process and the final mandates meeting were held on 21 October where the Bill was approved, as amended by the Committee (through Bill 36C to Bill 36D). On 11 November 2008 the NCOP voted in favour of the Bill and referred it to the National Assembly for concurrence with the amendments affected.
3.1 Summary of issues emanating from provincial negotiating and final mandates on Bill 36B 
The areas of concern emanating from the provincial consultations and reflected in the amendments introduced by the NCOP through Bill 36D are:
· Perceived watering down of EIA through the introduction of compulsory and qualified discretionary requirements for processes and reports leading to environmental authorisations. (The fear was that the provisions to allow for instruments other than EIA may compromise the rigour of EIA)

· Perceived wide discretion of the competent authority in terms of co-operative governance mechanisms introduced through sections 24(8); 24(K) and 24(L).

· Perceived weaker environmental protection in terms of mining activities in terms of NEMA as is the case when managed in terms of the MPRDA

· Perceived weakened requirements around rectification applications (Section 24G)

· Practicalities around powers of the Minister of Minerals & Energy to implement NEMA.

3.2 Amendments to Bill 36B as contained in Bill 36D:

The section below, in paragraph format, indicate the amendments made by the NCOP to Bill 36B which are contained in Bill 36D. The same information is presented in table format in 3.3 below.

Note: 
Text that are not colour coded indicate text as is in Bill 36B
Underlined text or a vertical line next to a paragraph indicates text that was inserted to the Principal Act through Bill 36B

[bold text in square brackets] indicates text that was deleted from the Principal Act through Bill 36B

Yellow underlined text indicates new insertions (in other words, insertions to Bill 36B, as contained in Bill 36D)
[Red bold text in square brackets] indicates new deletions (in other words, deletions from Bill 36B as contained in Bill 36D)
3.2.1 Amendments to  Clause 1 of Bill 36B:
Text as is contained in Bill 36B:

" 'Minister', in relation to all environmental matters except environmental matters relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";

Amended text as contained in Bill 36D:

" 'Minister', in relation to all environmental matters except with regard to the implementation of environmental legislation, regulations, policies, strategies and guidelines relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";

This amendment will minimise conflicting interpretation of the roles and responsibilities of the two relevant Ministers and will eliminate any conflict between the definitions of the terminology and the powers assigned through individual sections of the Bill.

3.2.2 Amendments to Clause 2 of Bill 36B
3.2.2.1 Section 24(4)

Text inserted through Bill 36D:

24(4A) Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, 24(4)(b) is applicable
This will prevent a situation where the discretion of the Minister introduced by section 24(4)(b) may negatively impact on the current rigour and effectiveness of EIA.

3.2.2.2 Section 24(5)

Text as contained in Bill 36B

laying down the procedure to be followed [and the institutional arrangements] in respect of—

(i)
the efficient administration and processing of environmental authorisations;

(ii)
fair decision-making and conflict management in the consideration and processing of applications for environmental authorizations;

[(iii)
the preparation and evaluation of environmental impact assessments, strategic environmental assessments, environmental management plans and any other relevant environmental management instruments that may be developed in time;]

(iv)
applications to the competent authority by any person to be exempted from the provisions of any regulation in respect of a specific activity; [and]
(v)
appeals against decisions of competent authorities;

(vi)
the management and control of residue stock piles and deposits on a prospecting, mining, exploration and production area;
(vii)
the procedures for consultation with land owners, lawful occupiers and other interested or affected parties;

Amended text as contained in Bill 36D:

laying down the procedure to be followed [and the institutional arrangements] in respect of—

(i)
the efficient administration and processing of environmental authorisations;

(ii)
fair decision-making and conflict management in the consideration and processing of applications for environmental authorizations;

[(iii)
the preparation and evaluation of environmental impact assessments, strategic environmental assessments, environmental management plans and any other relevant environmental management instruments that may be developed in time;]

(iv)
applications to the competent authority by any person to be exempted from the provisions of any regulation in respect of a specific activity; [and]
(v)
appeals against decisions of competent authorities;

(vi)
the management and control of residue stock piles and deposits on a prospecting, mining, exploration and production area;
(vii)
[the procedures for] consultation with land owners, lawful occupiers and other interested or affected parties;
Note 1: “the procedures for” must be deleted as it repeats the provisions of (b)

This amendment corrected an editorial error in section 24(5)(b)(vii). (“Procedures for” is already contained in the opening statement of the section) 
3.2.2.3 Section 24(8)

Text as is contained in Bill 36B:

(8)
(a)
Authorisations [or permits] obtained under any other law for an activity listed or specified in terms of this Act does not absolve the applicant from obtaining authorisation under this Act [and any such other authorisations or permits may only be considered by the competent authority if they are in compliance with subsection (4)(d)] unless an authorisation has been granted in the manner contemplated in section 24L.




(b)
Authorisations obtained after any investigation, assessment and communication of the potential consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4).



Amended text as contained in Bill 36D:

(8)
(a)
Authorisations [or permits] obtained under any other law for an activity listed or specified in terms of this Act does not absolve the applicant from obtaining authorisation under this Act [and any such other authorisations or permits may only be considered by the competent authority if they are in compliance with subsection (4)(d)] unless an authorisation has been granted in the manner contemplated in section 24L.




(b)
Authorisations obtained after any investigation, assessment and communication of the potential impacts or consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4) provided that such investigation, assessment and communication comply with the requirements of 24(4)(a) and where applicable, 24(4)(b) 



Amendments to section 24(8)(b) have been introduced to qualify the discretion of the competent authority and to ensure that the minimum requirements for a process leading to an environmental authorisation contained in section 24(4) are adhered to.
3.2.3 Amendments to Clause 3 of Bill 36B
Text inserted through Bill 36D
“24C(2A) The Minister of Minerals and Energy must be identified as the competent authority in terms of sub-section (1) where the activity constitute prospecting, mining, exploration, production or related activities occurring within a prospecting, mining, exploration or production area”
Insertion of section 24C(2A) after section 24C(2) and before Section 24C(3) to rectifies any uncertainties regarding the Minister of M&E’s powers regarding environmental authorisations for mining.
3.2.4 No amendments were affected to Clause 4

3.2.5 No amendments were affected to Clause 5

3.2.6 Amendments to Clause 6

3.2.6.1 Section 24G(1)(a)

Text as contained in Bill 36B

24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing one or more of the following, namely—

(i)
an assessment of the nature, extent, duration and significance of the consequences for or impacts on the environment of the activity on the environment, including the cumulative effects;

(ii)
a description of mitigation measures undertaken or to be undertaken in respect of the consequences for or impacts on the environment of the activity on the environment;

(iii)
a description of the public participation process followed during the course of compiling the report, including all comments received from interested and affected parties and an indication of how issues raised have been addressed;

(iv)
an environmental management [plan] programme; and

(b)
provide such other information or undertake such further studies as the Minister or MEC, as the case may be, may deem necessary.
Amended text as contained in Bill 36D:
24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing [one or more of the following, namely] —

(i)
an assessment of the nature, extent, duration and significance of the consequences for or impacts on the environment of the activity on the environment, including the cumulative effects;

(ii)
a description of mitigation measures undertaken or to be undertaken in respect of the consequences for or impacts on the environment of the activity on the environment;

(iii)
a description of the public participation process followed during the course of compiling the report, including all comments received from interested and affected parties and an indication of how issues raised have been addressed;

(iv)
an environmental management [plan] programme; and

(b)
provide such other information or undertake such further studies as the Minister or MEC, as the case may be, may deem necessary.
The insertion in section 24G(1) was necessary in order to enable the Minister of Minerals & Energy to implement this section. The deletion of the phrase: “one or more of the following, namely” corrected the conflict created through the proposed amendments of section 24G(1)(a) and section 24(4). In other words, as a S24G authorisation would constitute an environmental authorisation, the procedural requirements set through 24(4) must apply.

3.2.6.2 Section 24G(2A)

Text as is contained in Bill 36B 
(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2).
Amended text as contained in Bill 36D:

(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2)(a) or (b).
Amendments to section 24G(2A) corrects an editorial mistake made during the drafting in terms of section 24G(2A). 
3.2.7 No amendments were made to Clause 7

3.2.8 Amendments to Clause 8 of Bill 36B
3.2.8.1 Section 24K

Text as contained in Bill 36B

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not.

Amended text as contained in Bill 36D:

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not, provided that section 24(4)(a), and where applicable 24(4)(b) are given effect to in such process.
Amendments to section 24K(3)(b) have been introduced to qualify the discretion of the competent authority and to ensure that the minimum requirements for a process leading to an environmental authorisation contained in section 24(4) are adhered to.

3.2.8.2 Section 24L

Text as contained in Bill 36B on section 24L
(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation issued in terms of any other legislation that substantially meets all the requirements of the processes contemplated in Chapter 5 to be an environmental authorisation in terms of that Chapter.
Amended text as contained in Bill 36D:

(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation [issued] in terms of any other legislation that [substantially] meets all the requirements stipulated in section 24(4)(a) and where applicable 24(4)(b) [of the processes contemplated in Chapter 5] to be an environmental authorisation in terms of that Chapter.
Amendments to the new section 24L(4) have been introduced to qualify the discretion of the competent authority and to ensure that the minimum requirements for a process leading to an environmental authorisation contained in section 24(4) are adhered to.
3.2.8.3 Section 24N

Text inserted through Bill 36D:
24N.
(1A)
Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relate to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister, the Minister of Minerals and Energy, an MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation.
The insertion will ensure that current environmental protection provided in the MPRDA for mining related activities will remains in place.

3.2.8.4 Section 24Q

There was an editorial error in 24Q(b) that have been corrected

Text as contained in Bill 36B

(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder an every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed.
Amended text as contained in Bill 36D
(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder and every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed.
3.2.9 No amendments were made to Clause 9

3.2.10 No amendments were made to Clause 10

3.2.11 No amendments were made to Clause 11

3.2.12  No amendments were  made to Clause 12

3.2.13 No amendments were made to Clause 13

Please however refer to amendments to the Schedule referred to in this clause as result of the amendments introduced through Bill 36D
3.2.14 No amendments were made  to Clause 14

3.2.15 Schedule in terms of Clause 13

The Committee is reminded that the Schedule has been included to revert all powers and functions that the Minister of M&E has in relation to environmental authorisations to the Minister of Environmental affairs & Tourism once the 3 year period has lapsed.

3.2.15.1 Repeal of section 24C(2A)

Inserted text:

Repeal of section 24C(2A)

1A. Section 24C(2A) of the principal Act is hereby repealed
This repeals the insertion of the provision determining that the Minister of M&E must be identified as the competent authority for environmental authorisations for mining.
3.2.15.2 Amendment or substitution of certain expressions:

Text as contained in Bill 36B:

Amendment or substitution of certain expressions

6.
The principal Act is hereby amended—

(a) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) and section 24F(1)(a);

(b) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(c) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (5) and (6) and section 24O(1) and (2);  and

(d) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".

Amended Text as contained in Bill 36D:

Amendment or substitution of certain expressions

6.
The principal Act is hereby amended—

(a) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) [and], section 24F(1)(a) and section 24G(1);

(b) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(c) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (1A), (5) and (6) and section 24O(1) and (2);  and

(d) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".

This repeals all powers of the Minister of M&E in terms of Environmental Authorisations and Section 24G and instate the Minister of Environmental Affairs & Tourism to have these powers

3.3 Table summarising amendments affected to Bill 36B by the NCOP – Bill 36D:

	
	Section of the Principal Act
	Text of Bill 36B
	Text of Bill 36D
	Reason  for/ result of the amendment  OR reason why amendment not supported
	Departmental recommendation to the Portfolio Committee

	
	CLAUSE 1: AMENDMENTS TO SECTION 1 OF THE PRINCIPAL ACT

	2.3.3
	Section 1: Definitions “Minister”
	" 'Minister', in relation to all environmental matters except environmental matters relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";
	" 'Minister', in relation to all environmental matters except with regard to the implementation of environmental legislation, regulations, policies, strategies and guidelines relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";
	In light of the wide potential interpretation of “environmental matters”, the exclusion of all “environmental matters relating to mining…” in the definition of “Minister” may result in conflicts between the definition and clauses of the Bill which actually gives the Minister powers in terms of legislation, regulation, drafting of guidelines, policies, strategies, etc in relation to mining. The amendment rectifies any potential conflicting interpretation.
	DEAT recommends that the Portfolio Committee concur with the amendment

	CLAUSE 2: AMENDMENTS TO SECTION 24 OF THE PRINCIPAL ACT

	2.3.5
	Section 24(4) (Minimum requirements for processes to inform environmental authorisation) 
	Not applicable
	Inserted text:

“ 24(4A) Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, 24(4)(b) is applicable”

	Concerns have been expressed about the potential impact on the rigour of EIA due to the inclusion of qualified discretion in terms of minimum requirements introduced by section 24(4)(b) of the Bill. In order to enable the development and regulation of instruments other than EIA, the differentiation between compulsory (as contained in 24(4)(a)) and qualified discretion (as contained in 24(4)(b) requirements are necessary. However, the inclusion of this additional sub-section will result in a situation where the rigour of EIA will be protected whilst the ability to introduce and regulate other instruments will not be compromised.
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.7
	Section 24(5)(b)(vii)
	“(vii) the procedures for consultation with land owners, lawful occupiers and other interested or affected parties” 
	“(vii) [the procedures for] consultation with land owners, lawful occupiers and other interested or affected parties”
	The phrase “the procedures for” is already contained in the introductory sentence of 24(5)(b), repeating it at the beginning of 24(5)(b)(vii) is an error that resulted in unnecessary duplication.
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.8
	Section 24(8)(b)

(Relation between environmental authorisations and authorisations issued in terms of other legislation)
	(b)
Authorisations obtained after any investigation, assessment and communication of the potential consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4).
	(b)
Authorisations obtained after any investigation, assessment and communication of the potential impacts or consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4) provided that such investigation, assessment and communication comply with the requirements of 24(4)(a) and where applicable, 24(4)(b)
	The amendment qualify the discretion of the competent authority and will ensure that an inadequate process in terms of other legislation do not replace the prescribed minimum requirements for an environmental authorisation prescribed by NEMA.
	DEAT recommends that the Portfolio Committee concur with the amendment

	CLAUSE 3: AMENDMENTS TO SECTION 24C OF THE PRINCIPAL ACT

	2.3.10
	Section 24C
	
	Proposed insertion of section 24C(2A) after section 24C(2) and before Section 24C(3):

“24C(2A) The Minister of Minerals and Energy must be identified as the competent authority in terms of sub-section (1) where the activity constitute prospecting, mining, exploration, production or related activities occurring within a prospecting, mining, exploration or production area”
	The insertion addresses the concerns that the division of powers between the Minister and the Minister of M&E is not clear. It would further confirm the role of the Minister of M&E regarding environmental authorisations for mining activities during the initial phase of implementation.
	DEAT recommends that the Portfolio Committee concur with the amendment

	CLAUSE 5: AMENDMENTS TO SECTION 24F OF THE PRINCIPAL ACT – no further amendments

	CLAUSE 6: AMENDMENTS TO SECTION 24G OF THE PRINCIPAL ACT 

	2.3.12
	Section 24G(1) (rectification of unlawful activities)
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—
	As the Minister of M&E will during the initial phase be responsible for environmental authorisations, he or she should also be enabled to rectify unlawful activities during this period.
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.13
	Section 24G(1)(a)
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing one or more of the following, namely—
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing [one or more of the following, namely]—
	The deletion of the inserted text will eliminate any opportunity for less strict / rigorous process for unlawful activities than what is the case for lawful ones
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.14
	Not applicable – new insertion
	(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2).
	(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2)(a) or (b).
	To correct an editorial error
	DEAT recommends that the Portfolio Committee concur with the amendment .

	CLAUSE 8: INSERTION OF SECTIONS 24J TO 24R IN THE PRINCIPAL ACT

	2.3.16
	Not applicable – new section on co-operation between organs of state
	New section 24K(3)

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not.


	(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not, provided that section 24(4)(a), and where applicable 24(4)(b) are given effect to in such process
	The insertion will prevent a situation where an inferior process will be regarded as sufficient to constitute an environmental authorisation as it requires that the minimum requirements of the Act must still be complied with.
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.17
	Not applicable (new section 24L, enabling integration of regulatory processes)
	New Section 24L(4)

(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation issued in terms of any other legislation that substantially meets all the requirements of the processes contemplated in Chapter 5 to be an environmental authorisation in terms of that Chapter.

	(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation [issued] in terms of any other legislation that [substantially] meets all the requirements stipulated in section 24(4)(a) and where applicable 24(4)(b) [of the processes contemplated in Chapter 5] to be an environmental authorisation in terms of that Chapter.
	The amendment prevents a situation where an inferior process will be regarded as sufficient to constitute an environmental authorisation as it requires that the minimum requirements of the Act must still be complied with.
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.19
	Not applicable

(New Section 24N enabling EMPRS and prescribing process and content requirements in this regard)
	Not applicable
	24N.
(1A)
Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relate to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister, the Minister of Minerals and Energy, an MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation.

	The insertion will ensure that current environmental protection provided in the MPRDA for mining related activities will remain in place
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.21
	Not applicable (new section 24Q dealing with monitoring and reporting)
	(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder an every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed
	(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder and every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed
	Editorial correction
	DEAT recommends that the Portfolio Committee concur with the amendment

	SCHEDULE IN TERMS OF CLAUSE 13

	2.3.22
	Not applicable (Schedule in terms of clause 13 of the Bill relate to repealing of powers of the Minister of M&E in terms of NEMA when the final transfer of the function occur)
	Not applicable
	Proposed insertion

Repeal of section 24C(2A)

1A. Section 24C(2A) of the principal Act is hereby repealed

	This insertion is necessary as result of a new amendment whereby the Minister of M&E must be identified as the competent authority for mining. This will only be applicable for the interim period and must be repealed before the final transfer of the function to NEMA
	DEAT recommends that the Portfolio Committee concur with the amendment

	2.3.23
	
	Amendment or substitution of certain expressions
6.
The principal Act is hereby amended—

(e) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) and section 24F(1)(a);

(f) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(g) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (5) and (6) and section 24O(1) and (2);  and

by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".
	Proposed amendment:

6.
The principal Act is hereby amended—

(e)by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) [and], section 24F(1)(a) and section 24G(1);
(e) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(f) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (1A), (5) and (6) and section 24O(1) and (2);  and

(g) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".


	The amendment is required to revert all powers related to environmental management of Mining to the Minister of EA&T
	DEAT recommends that the Portfolio Committee concur with the amendment


3 RECOMMENDATION

It is recommended that the committee takes note of the amendments affected by the NCOP to Bill 36 and adopt Bill 36D 

ANNEXURE A: NEMA AMENDMENT BILL 36B
ANNEXURE    B: NEMA AMENDMENT BILL 36C – AMENDMENTS TO BILL 36B

ANNEXURE C: NEMA AMENDMENT BILL 36D – INCORPORATING BILL 36C AMENDMENTS
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