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A. Background 

1. This document responds to a Call for Verbal and Written Submissions on the National Youth Development Agency (NYDA) Bill (Bill - 2008) issued by Parliament’s Ad-Hoc Committee that is considering legislation for the NYDA. It offers what in our view is a substantive proposal on how the NYDA should be structured and what its functions should be. This is based on our understanding of the problem statement, i.e. challenges facing young South Africans outside the mainstream and the inability of existing youth development institutions (the National Youth Commission and the Umsobomvu Youth Fund) to adequately respond to these challenges. 

2. Having considered the challenges facing young South Africans as well as the strengths and weaknesses of the current institutional setup, the mandating party resolved at its 52nd National Conference in December 2007 that:  

“A National Youth Development Agency [be established] that will ensure seamless integration, sustainability and responsiveness to the demands and aspirations of South Africa’s youth is established through the merger of the National Youth Commission and Umsobomvu. This should be effected during the course of 2008.” 

3. To process this work, government established an Inter-Departmental Task Team consisting of senior managers from the National Youth Commission (the NYC), Umsobomvu Youth Fund (the UYF), National Treasury, Department of Labour (DoL), Department of Public Service and Administration (DPSA) and The Presidency. The mandate was formalised and integrated into the work of the government by including it in the 2008 Social Sector’s Programme of Action (PoA Activity 9.7).  

4. As mandated, the Task Team also has to work out the mechanisms of ensuring that the Integrated Youth Development Strategy (IYDS) is formalised as government policy to be implemented by the National Youth Development Agency.

5. The Task Team, coordinated by the Presidency, was set up with the following Terms of Reference:

i. Undertake an analysis of all legal, logistical, financial, human resource and other socio-economic implications of such a merger.

ii. Undertake an assessment of the mandates of the commission (NYC) and the UYF.

iii. Address how the Integrated Youth Development Strategy is to be reflected in government policy and implemented by the National Youth Development Agency.

iv. Consultation with all the necessary stakeholders (on the above resolutions).

v. Develop a road map with respect to giving effect to the resolutions.

vi. Make recommendations to the Minister in the Presidency and the Ministers of Labour, Public Service and Administration and Finance with respect to the above.

6. A rapid review of the legal implications of the proposed merger noted that both the NYC and the UYF are public institutions established in terms of different statutes. The NYC is a statutory body established by the National Youth Commission Act 19 of 1996 (the Act) and is under the political oversight of the Minister in The Presidency. Section 2 of the NYC Act mandates the NYC to develop strategies to address challenges faced by the youth of South Africa. The Objects of the NYC, amongst others, as provided in Section 3 of the NYC Act are: 

i. To coordinate and develop an integrated national youth policy.

ii. To develop an integrated national youth development plan that utilises available resources and expertise for the development of the youth and which shall be integrated with the Reconstruction and Development Programme etc.  

7. The NYC can be amalgamated with the UYF subject to Amendments to or Repealing of the NYC Act.  

8. The UYF on the other hand is a Section 21 Company, established by government to address unemployment challenges facing the country’s youth. The UYF reports to the Minister of Labour. As a Section 21 Company, the UYF can only be merged with the NYC after it has been Wound-up, Deregistered or Dissolved in accordance with the provisions of the Companies Act, 1973.  

9. Even though the resolution is silent on the issue of Provincial Youth Commissions, government’s understanding is that they are also to be incorporated into the NYDA. Consequently, Provincial Youth Commission Acts should be Repealed. In that case, the NYDA becomes a concurrent undertaking, meaning Public Hearings should be held in Provinces as and when the NYDA Bill is processed. 

10.  Having interacted with various government, youth and civil society stakeholders, a view has emerged that whilst the merger is urgent, consideration should be given to due processes applicable when merging two institutions in order to mitigate negative unintended legislative, labour relations and organisational development implications. The aim is to avert ‘legal come backs’ whilst actively building public confidence in the desirability and effectiveness of the proposed institution – the National Youth Development Agency.  

B. Why the National Youth Development Agency  

11.  A desktop review of the NYC and the UYF has confirmed most of the undocumented and anecdotal information about the extent of effectiveness and limitations of the two institutions. These include:

i. Weakness of mandates and accountability mechanisms

a) Whereas the mandate of the NYC is established through the National Youth Commission Act of 1996 (see Section 3 - Objects of the Commission), no similar instrument exists for the UYF. What exists is the 1998 Budget Speech which instructed: 

“…it will be used to capitalise a fund to be known as the Umsobomvu Fund… The Umsobomvu Fund is one instrument that government is offering at the Presidential Jobs Summit later this year. In doing so we are responding to the key objective of the Summit which is to convert the challenge of unemployment into the opportunity for job creation… we have used the opportunity created by the demutualisation to create the Umsobomvu Fund. The use of the proceeds of this fund for youth employment and development will have a long-lasting benefit for all of South Africa.”

b) The Demutualisation Levy Act of 1998 states (Section 1):

““Umsobomvu Fund” means the fund established in accordance with such terms and conditions as the Minister of Finance may determine to fund national projects for skills development and job creation.”

c) It is suggested that lack of a formal legal mandate left the UYF to regulate itself. Whereas in the case of the NYC the Act determined their functions, the terms and conditions establishing the UYF were to be determined by the Minister of Finance. Formal documentation, e.g. Cabinet Memo confirming this, could not be found. Only the Articles of Association endorsed by government elaborate the functions of the UYF. The extent of effectiveness of the Shareholders Compact cannot be established. Indications are that, by and large, the UYF has been self-regulating since it started operating in January 2001. (See draft FDI Review Report for further details regarding the downside of self-regulation in public institutions.) For example, the UYF recently introduced a fund to support women over the age of 35 years. This is outside the youth age group mandated to the organisation. Since no law gives such an instruction, the organisation does not see anything legally incorrect with such a decision.

d) The existence of the NYC Act did not necessarily address the accountability challenges for the institution. Perhaps because of the type of organisation they are and their location in government – a “watchdog” within the Executive, limiting the challenges was not going to be automatic. The NYC is an autonomous structure with five fulltime commissioners and a bureaucracy. Commissioners are appointed through Parliament with the Minister in The Presidency acting as Executing Authority. 

e) It is suggested that a ‘watchdog’ institution managed by the Executive has inherent challenges. So too do challenges persist when there are executive (fulltime commissioners). The arrangement largely succeeds if cordial human relationships are maintained. Weak oversight by Parliament’s Joint Monitoring Committee has also been cited as a contributing factor to the accountability challenges. Evidence supporting benefits accruing to the NYC as a result of the work of the JMC is limited. For example, there were few instances where the JMC demanded and followed-up on performance reports other than periodic encounters looking at financial reports and strategic plans. (See report of the Ad-Hoc Committee on the Review of Chapter 9 and Associated Institutions for more details.) The situation seems to be worse in the Provinces regarding Provincial Youth Commissions.

ii. Poor targeting, programme choices and resources allocation 

a) In both instances, the assessment of the two institutions established that there were instances where programmes implemented yielded poor results because they were poorly targeted and under-resourced (from within the institutions and by government). For example, both institutions implemented youth information programmes using technology platforms like the internet (www.youthportal.org.za), call centres – both NYC (0800 000 001) and UYF (08600 96884) have call centres – and print. Access to these remained limited to those youths with access to the Internet and telephones. This is despite the costs associated with setting-up and operating these services. Mass media platforms like public and community radio stations were not consistently used thus limiting reach.  

b) High impact programmes like civic education (by the NYC) and National Youth Service (by the UYF) seem to have been under-funded from within and by government hence they never reached the scale intended. A cursory look at annual reports of both organisations suggests that more money went into outreach and events (NYC), and enterprise finance (UYF). Some argue that the ‘Rolls Royce’ approach to youth development limited the impact of these organisations and fuelled negative sentiments.   

c) Contrary to the NYC’s understanding of the scope and extent of its mandate in relation to programme implementation, the Ad-Hoc Committee on the Review of Chapter 9 and Associated Institutions found that the NYC should be implementing programmes – instead of confining itself to advocacy, monitoring, policy development and oversight. Whilst this interpretation might have been valid, it would still have been difficult for the NYC to do so, given fiscal and capacity constraints. For many years, the NYC struggled to build capacity of its core directorate i.e. Policy, Research and Programmes thus limiting its effectiveness.    

iii. Duplication of tasks and poor coordination

a) As demonstrated in paragraph ii (a) above, there are confirmed instances of duplication of tasks which did not necessarily expand service delivery. This bred competition and sometimes conflict between the two institutions. The youth information service programmes are a case in point. Although there were numerous attempts to coordinate activities e.g. implementation of the National Youth Service Programme, these did not always produce and sustain a culture of coordination and collaboration. It is only fair to conclude that this affected service delivery. Energies were spent on conflict resolution instead of coordinated and integrated programme implementation.        

iv. Misalignment between government’s PoA and the institutions’ priorities

a) At least until 2005, alignment between government’s programme of action and the annual plans of both institutions were not deliberately aligned. This limited oversight and reporting by the Executive. Even though both institutions claimed to be implementing programmes consistent with national priorities, these could not be monitored and reported through PoA mechanisms. As a result, even the good work could not be systemically communicated to the public within the broader context of government’s public information and accountability mechanisms.    

b) It is not immediately possible to establish a systemic and substantive relationship between the strategic plans of these institutions and those of the departments they report to i.e. The Presidency and the Department of Labour except for minute references in the ENE.  

v. Extent of youth unemployment 

a) A review of the effectiveness of the NYC and the UYF cannot ignore the nature and extent of the challenges facing their target market. Using unemployment as a key development indicator; chances are that even if the two institutions operated optimally, they probably would not have made a significant dent. At least not on their own and within the resource limitations! Many variables determine access to the labour market in SA. Access to information (a strategic initiative of the NYC) and business development support (a strategic initiative of the UYF) do not on their own result in employment in multitudes.

b) The point is: in a country with youth unemployment figures estimated above two million, more than effective youth development institutions is needed. Prevailing perceptions however are on the contrary. It is generally expected that the NYC and the UYF should be reducing youth unemployed and preventing social ills associated with economic exclusion. It is difficult to imagine a scenario where two youth development institutions with limited mandates, capacity and resources could be regarded a panacea for the structural youth unemployment problem. (See recent reports from The Presidency, CASE, NYC, ANC Youth League, Centre for Development Enterprise, Human Sciences Research Council, UYF and the International Labour Organisation for a detailed account of economic and social exclusion challenges facing the youth of South Africa).

12.  Notwithstanding all these challenges, the two institutions have had remarkable successes. For example:   

i. Implementation of innovative initiatives like:

a. The Business Development Support Voucher Programme which assists youth with vouchers to buy services like business plan development, company registration, market access, product design, due diligence etc. Only Kenya and few countries in Latin America have comparable initiatives.

b. Youth Information Services – call centres, youth advisory centres, youth information guide, website and mobile youth advisory centres are among the services launched for the first time in South Africa by the two organisations to help young people access information ranging from careers to health and wellbeing. Very few countries in Africa e.g. Tunisia have implemented similar initiatives. 

c. Local government support programme – this ensured mainstreaming of youth development at local government level. The programme, which also involved international exchange of youth leaders at local government level, received generous donor support. 

d. National Youth Service programme – from humble beginnings in 2001, NYS has grown into a strategic youth empowerment initiative. NYS has grown from 1 000 participants in 2001 to over 50 000 (all 3 NYS categories included) in 2007. The NYC played a critical lobbying and advocacy role which saw government officially adopt NYS in 2006 with UYF facilitating the conversion of small projects implemented in 2001 in Gauteng and Cape Town into massive national initiatives.    

ii. Governance is another area worth commenting on. In the main, organisational development and governance problems experienced by these institutions are similar to those of other government institutions – where issues of quality of expenditure and corporate governance are often questioned. To their credit, we know less of instances of squandering of resources despite their leadership being relatively young and inexperienced. 

iii. Given the limited executive experience of management of these institutions, at least in their formative years, cases of reckless spending and corruption could have been higher than experienced. Most qualifications and disclaimers were about weak systems and misalignment of expenditure with plans rather than large sums of money being misappropriated. This does not mean corruption never happened. 

iv. Ineffectiveness therefore has largely been a function of poor programme choices, misaligned spending priorities, limited returns on money spent, as well as limited reach and scale of initiatives pursued.     

ii. All indications suggest that whether it is achieved through the merger of the NYC and the UYF or by transforming the UYF, the National Youth Development Agency is urgently needed to accelerate youth development; especially targeting young people not adequately served by the mainstream.

13. Despite these mixed gains, both institutions suffer a credibility problem. Even from the opposition benches, there is a strong view that they should not continue in their current form since they are not entirely satisfying the mandate of addressing the immediate needs of the majority of youth outside the mainstream, i.e. out-of-school and unemployed youth.

14.  There is no dispute that the most viable institutional model going forward is that of establishing the National Youth Development Agency through the amalgamation of the NYC and the UYF. The NYDA mandate and concomitant programmes should take into consideration not only the objectives as set out in the NYDA Bill, the draft National Youth Policy and the Integrated Youth Development Strategy. It should learn from the strengths and challenges of the NYC and the UYF and consolidate all that which has worked. High impact programmes should be retained and new programmes should be identified to ensure that the NYDA leads to noticeable progress compared to the status quo. 

C. Functions of the National Youth Development Agency  

15.  The NYDA is to be established to achieve specific objectives aimed at addressing challenges being experienced by the current youth development machinery and the youth outside the mainstream in particular. Principles underpinning this development should be:

i. Based on various discussion documents and interactions, the main rationale for the establishment of the NYDA is the need to advance integrated youth development programmes at a scale far larger than previously attempted. 

ii. We should build upon the capacity that has been established and the positive disposition and intentions towards youth development. Given the extent of the challenge, there is a need to increase necessary resources and capacity in order to make a meaningful impact. The NDYA should in the short to medium-term aim to double the combined capacity of the NYC and the UYF.

iii. The NYDA process should result in a clear policy and mandate that would allow long-term investment decisions in young people. It should bring certainty and build public confidence – that the mandating party is committed to uplifting the lives of young people especially those outside the mainstream, i.e. out-of-school and without jobs.   

iv. The NYDA should primarily target young people outside the mainstream. It should however implement selected initiatives targeting youth in school, tertiary institutions and the under-employed. This is what government agencies do – address specific gaps in the market. Agencies are not set up to duplicate what the mainstream ought to be doing. The NYDA should work with government departments to improve the performance of their programmes and foster coordination between them and with itself. Profiling youth and the services they require is critical in this regard. 
v. The establishment of the NYDA presupposes that not only government should support youth development. The role of the private sector need emphasis and the youth sector must ‘push the envelope’ so that youth development becomes a nationally shared responsibility and not that of government alone. The role of civil society is equally expected and acknowledged.   

16.  Based on the challenges and ideal scenario discussed above, government proposes that the NYDA pursues a set of objectives that will result in remarkable and significant progress towards the creation of an improved platform for implementation of large-scale integrated youth development initiatives. The NYDA should exist for the purposes of:  

i. Implementing and investing in youth development programmes that promote participation in the formal labour market.
ii. Implementing and investing in youth development programmes that promote entrepreneurship such as, but not limited to, business development support, market linkages, enterprise education, cooperatives development and micro finance - loans below one million South African rands.
iii. Implementing and investing in youth development programmes that promote human capital development particularly the National Youth Service Programme. 

iv. Implementing and investing in projects that promote access to information by young people through a streamlined and targeted youth information programme.
v. Supporting research and capacity building projects that enhance the design, articulation and implementation of youth development programmes. Capacity building should target civil society organisations that promote and implement youth employment programme.    

17.  In the IYDS – soon to be adopted with the National Youth Policy – these objectives are elaborated in a much more programmatic manner. Elaboration below is presented for ease of reference. 

PROGRAMMES/ PRODUCTS/ SERVICES OF THE NYDA

YOUTH INFORMATION SERVICES

Information to young people needs to be mediated for it to effectively reach them. The NYDA will provide developmental information aimed at improving employability and self-employment prospects.

Career Counselling: Working with schools, further education and higher education institutions, NYDA will provide career counselling. Often young people express an interest to start a business due to being unemployed when they are not ready and in fact could benefit from first having some work experience. The counselling also involves guiding youth as to where growth prospects and demand are. 

Referral Information: to ensure access to services or programmes other than those provided by the NYDA, it will maintain a repository of information that will guide young people. For example information on bursaries, health programmes, etc will be provided. Often young people (especially in rural and peri-urban areas) lack the social capital (i.e. connections and networks) that can ensure that they have information readily at their disposal in order to further their personal development.
Job Linking Function (i.e. Job Preparation, Development & Placement): One of the key aspects of Active Labour Market policies is to link job seekers with employment opportunities. Job Development entails a process whereby the NYDA actively solicits job opportunities from employers; Job Preparation entails preparing unemployed youth for the world of work starting with CV and interview preparation, provision of work-related life skills, and in some cases acquisition of drivers licences and computer literacy; Job Placement entails placing young people in jobs. 

National Youth Service Programme

The National Youth Service Programme (NYSP) is aimed at enabling young people to serve their communities on a voluntary basis but through that to also acquire skills. NYSP provide life and technical skills, work experience, and service to communities. These aspects of the programme depend on the cohort or nature of service. There are four types of service programmes envisaged:

· Unemployed youth: These would be NYSPs in which all aspects of the programmes are provided. This is a structured programme to provide skills to unemployed youth. One of the key requirements for this programme is clear exit opportunities for participants.
· Higher & Further Education youth: NYSP aimed at ensuring students provide service to their communities but through it also gaining practical experience.
· Volunteer Service: This is aimed mostly at people who wish to volunteer to support the development of young people or getting young employed people to volunteer in order to contribute to community development.
· Youth in Learnership: this is aimed at learners under the National Skills Development Programme to ensure that they “give back” to their communities.
BUSINESS & ENTREPRENEUR DEVELOPMENT & SUPPORT

Young people require non financial and financial support in order to start, grow or sustain their enterprises. In addition, young entrepreneurs may require certain relevant skills which can be applied in their self-employment initiatives. Self-employment is an important strategy for affording people access to sustainable livelihoods especially in a country where there is high demand for jobs but which cannot be fully met by the job market. The target is not only unemployed youth for these entrepreneurship programmes but also employed youth who can use their skills to create jobs and thus contribute to the overall mandate of the NYDA.

· Business Development / Consulting Support Services: This is aimed at linking young entrepreneurs to services provided by a network of accredited and experienced service providers to assist the youth to start or grow their enterprises. Services include developing a business plan, marketing plan, business process re-engineering, etc.
· Access to Business Opportunities Facilitation: This is aimed at linking youth enterprises to procurement and Enterprise Development Initiatives of large companies.
· Volunteer Mentorship: This is aimed at matching young entrepreneurs with experienced business people who can mentor them on a voluntary basis. The service will also include peer mentoring as well as group mentoring sessions.
· Entrepreneurship Education (for out-of-School): This is an entrepreneur development initiative to provide skills to the entrepreneur that are required to run and manage a successful enterprise e.g. compliance with Labour Law, Tax, customer care, etc.
ENTERPRISE FINANCE

Access to finance for young people in poor communities is critical. Affording credit to young people also poses special challenges and needs specific understanding. Lack of access to finance is often the challenge expressed by most young people.

· Micro Finance (<R100k): This will entail providing finance to individuals and groups.
· Small Finance (<R1000 000): This is aimed at providing finance to start-ups and early stage youth enterprises.
MARKET & COMMUNITY LINKAGES

The NYDA will have capacity to ensure it partners with private companies and also with various community initiatives.

· Partnership development: Aimed at actively pursuing partnerships with private companies and parastatals to negotiate access to procurement, enterprise development initiatives and job opportunities.
· Community Development Facilitation: To link especially with local government development efforts in order to maximise impact and sustainably.
· Grant Fund for Community Youth Civil Society Initiatives: To provide grant funding to youth organisations that run small but important interventions in communities.
RESEARCH, EVALUATION & ADVOCACY

This is aimed at increasing information and knowledge for improved and responsive programmes.

· Programme research: To provide programme specific and youth development related research.
· Programme / Product & Services Monitoring & Evaluation: To ensure implementation occurs as planned; the NYDA will monitor and evaluate its programmes.
· Knowledge Management: Entails the active application of knowledge acquired through research and M&E.
· Alumni & Beneficiary after Care Support Services: Affords the NYDA to learn through participants and also for participants to influence programmes. After care ensures that completion of a programme does not mean termination of support.
· Lobby & Advocacy Campaigns: The NYDA will also serve as a catalyst for youth development and advocate for the implementation of youth programmes.
D. And so what is Different?

18.  The NYDA should not bear the following responsibilities which were described as Objects in the National Youth Commission Act:

i. Section 3(a): “to co-ordinate and develop an integrated national youth policy” 

· Government Agencies do not develop and coordinate policies. This is a responsibility of government departments. Agencies implement policies as defined by government.

ii. Section 3(e): “to implement measures to redress the imbalances of the past relating to the various forms of disadvantage suffered by the youth generally or specific groups or categories of persons among the youth”

· The work of the Agency should be narrowly defined and confined to the activities elaborated in the draft National Youth Policy and the Integrated Youth Development Strategy. Promoting economic inclusion should be a primary focus. The assumption being made here is that the mainstream should work for all young people and so the NYDA addresses a specific and well-defined gap in the market.  

iii. Section 3(g): “to maintain close liaison with institutions, bodies or authorities similar to the [National Youth] Commission in order to foster common policies and practices and to promote co-operation”

· The NYDA loses the status of a Commission enjoyed by the NYC – however defined. Whilst it may work with Commissions and other structures that promote socio-economic rights, it cannot work to “foster common policies and practices and to promote co-operation”. This is necessary to ensure separation of powers between Chapter 9 and Associated Institutions (“watchdogs”) and implementing agencies. 

iv. Section 3(h): “to co-ordinate the activities of the various provincial government institutions involved in youth matters and to link those activities to the integrated national youth policy”

· The NYDA cannot have jurisdiction to “co-ordinate the activities of the various provincial government institutions”. It can however work with various government institutions to promote the objectives of youth development. It can enter into mutual agreements with other institutions provided the consequences of such agreements do not digress from the core mandate.  

19.  From the point of view of the existing mandate and activities of the UYF, the new arrangement has the following implications: 

i. The NYDA should not implement skills development programmes like Leanerships and Apprenticeships which are adequately provided for within the National Skills Development Strategy and the National Human Resources Development Strategy arrangements. 

· Human capital development initiatives should be limited to the National Youth Service programme, outcomes-based Entrepreneurship (technical) training and selected vocational training activities with a direct impact on employability of participating youth.     

ii. The NYDA should run a single Call Centre (YouthLine) and a user-friendly website with content that can be delivered through mobile technology. This information should easily be accessible to teachers, youth workers, Thusong Centres, youth centres, Labour Centres, churches, NGOs, mobile advisory centres, etc. 

iii. The NYDA should favour electronic mass media – community radio and public radio stations – over print (newspapers) and electronic (network channels) since the latter has limited reach.

iv. The NYDA should rationalise the Business Development Support Voucher Programme and maintain only the aspects of the programme with direct impact on enterprise development. Services like company registration Voucher should be phased-out since there are low returns on this investment. It should however work with Trade and Industry Department agencies on a referral basis based on demand.    

v. The NYDA should phase-out medium enterprise funding (loans above R1 million). As per the recommendations of the draft DFI Review report, this service should be transferred to other Development Finance Institutions with better capacity and resources to fulfil this important national mandate. The NYDA should however work with these institutions on a referral basis. Primarily, this proposal is premised on the assessed need of the majority of young entrepreneurs who require funding – loans below R1 million.   

20.  Overall, the emphasis in the NYDA is implementation of responsive youth empowerment programmes. There should neither be “keep busy” nor “Rolls Royce” initiatives, which result in the “oversight” (watchdog) status being lost.  

21.  A possibility of transferring the “oversight” (watchdog) status to a Chapter 9 institution should be explored by the mandating party and Parliament. It is possible that space could be created in the South African Human Rights Commission for a Commissioner(s) focusing on youth matters with all the powers granted to a Chapter 9 institution. Such a move would address earlier concerns of the National Youth Commission and the youth sector in general, that the effectiveness of the NYC in its current form is constrained by the powers/authority it (does not) have. The SAHRC could be made to “bite on youth matters” since there is no provision in law for implementing agencies to “bite” as proposed by some in the youth sector.

E. Governance of the National Youth Development Agency  

22.  In the above scenario, the NYDA should be subjected to oversight by a Chapter 9 body in addition to monitoring by the Executive and accountability to Parliament. 

i. Legal Mandate/Legislative Requirements: The NYDA should be established through an Act of Parliament and operate within the confines of the Public Finance Management Act.
ii. Parliament’s Portfolio Committee:  The oversight responsibility for the NYDA should rest with a portfolio committee such as Labour with the Joint Monitoring Committee on Children, Youth and People with Disabilities also taking interest. There is established practice in the Labour Portfolio Committee to track and monitor job creation and economic inclusion outcomes. Oversight by the JMC is considered inadequate in the context of the new mandate of combined institutions. 

iii. Executing Authority: The NYDA should report to a department and Ministry such as Labour (since the evolving role of DoL is slanting more towards job creation). The Presidency could retain overall oversight responsibility on ALL youth matters as has been the case. Given the unique design and strategic mandate of The Presidency, it is recommended that an Executing Authority responsibility over an implementing agency be located elsewhere. Or at least such a complex matter requires consideration within the ongoing organisation and capacity review project.     
iv. Funding: Funds to run the NYDA should be appropriated through a Vote of a designated department. Parliament should have a stronger voice and role in determining the appropriateness of the funds allocated. In addition to the business plan, systems and capacity requirements, impact indicators should be used to measure the adequacy of allocated funds.   

v. Governance: The NYDA should be established as a company with a Board of Directors. The NYDA Act should define criteria for establishment and dissolution of the Board. These provisions should be translated into Articles and Memorandum of Association.  Respective roles of Parliament and the Executive in appointing non-Executive Directors and the Accounting Officer should be clearly defined in the NYDA Act. The Shareholders Compact between the Executing Authority and the Board should be well-defined. 

F. Comments on the NYDA Bill  

23.  By and large, the Bill is suitable, except for the following areas that require urgent attention by the Ad-Hoc Committee:

i. On the Objects of the Bill (Clause 3), see Section D 18 above for details. The general observation here is that the Objects should mirror the draft National Youth Policy and the Integrated Youth Development Strategy. They should demonstrate a clear migration from the NYC Act. Clause 6 of the Bill already covers some ground in this respect as it reasonably articulates the Functions of the Agency. Therefore Clauses 3 and 6 of the Bill should be reconciled.  

ii. Clause 6 of the Bill (Functions of the Agency) needs to be rationalised in order to avoid prescribing a mandate too broad for the NYDA, thus making it difficult for it to focus on specific high-impact programmes. The NYDA also need not be seen to duplicate interventions already well established elsewhere (except for lobbying other Agencies to package special programmes for the youth). For example, Clause 6(iv) says: “provide financial assistance to youths to enable them to further their careers”. This should be reviewed since government continues to increase investments in education through various bursary and study financial assistance mechanisms such the National Students Financial Aid Scheme. There is no business case for the NYDA to enter this market.

iii. Clause 9, dealing with governance, needs to be revised. Lessons from other experiences of constituting and holding Agencies accountable should be factored in here. Observations from the DFI review are a case in point. More specifically, a proposal in Clause 9(5)(b) that the Chairperson of the NYDA Board “serves in a full-time capacity” may yield unintended consequences and compromise the effectiveness of the NYDA. Lessons from public institutions with similar arrangements e.g. ICASA and the NYC should be considered.

iv. Clause 14, dealing with the appointment of the Accounting Officer, may prove difficult to manage and sustain. If the NYDA is incorporated as a Schedule 3B establishment, it is the Board that should manage the appointment of the CEO and then take it to the Executive for concurrence. It is not the President, as Clause 14(1) contends, who “after consultation with the Board, appoint(s) a suitably qualified person…” Though this could be a narrow interpretation of the Clause, clarifying it is necessary in order to avoid future challenges as a result of literal or mediated interpretation. The proposal in the Bill puts unnecessary administrative burden on the President. Besides, it is not proper that separate legislation prescribe powers for the President when the Constitution already grants same.  

v. Clause 16(b)(2) should be revisited. A proposal that “the President must in consultation with the Minister of Finance approve the remuneration, allowances, benefits and other terms and conditions of appointment of members of staff” appears improper. Rather the Clause should refer such matters to the Board and the Executing Authority (Minister) who, guided by applicable public service regulations, should make such a determination. The efficacy and appropriateness of the President making such determinations is debatable. Again, this puts unnecessary administrative burden on the President.  

vi. Clause18 (2)(b): we are of the view that the matter of investing of funds referred to in this Clause should be approved by the Board in consultation with the Minister of Finance, not the President.

vii. Clauses 20 (Provincial Boards) and 21 (Local Coordinators) needs a thorough review. Despite there being no legal basis for having Provincial Boards and Local Coordinators for government agencies, the purpose and efficacy of the proposed structures is questionable. Our understanding is that the NYDA is a centrally coordinated agency with provincial and local management structures accountable to, and directed by, national office. Adding another layer of governance outside the central structure is unprecedented in democratic South Africa. It is also impractical. If there is a need for governance and oversight at these levels, applicable Constitutional provisions should be applied instead.               

G. Recommendations   

24.  Government recommends that the Ad-Hoc Committee considers the following issues as the Bill development process evolves. These proposals and all annexures hitherto should be accepted by the Ad-Hoc Committee as attempts to enrich the process and eliminate bottlenecks towards successful establishment of the National Youth Development Agency as quickly as it is legally and logistically possible:      

i. That whilst this is tagged as a Section 75, it has serious implications for provinces and so hearings in the provinces should be organised. Involving the NCOP is not adequate.  

ii. That the administrative undertakings by the Executive, i.e. Due Diligence, Business Planning, Budgeting, Winding-Up of the UYF and all other PFMA requirements, be given space to run simultaneously with the legislative process. These processes cannot be avoided when establishing new institutions or migrating resources from one legal entity to another. 

iii. That all relevant information gathered by the Executive be used by the Ad-Hoc Committee in order to enrich the drafting and finalisation of the Bill. 

iv. That to avoid legal come-backs, a phasing-in approach be adopted so that Clauses implicating Provincial Youth Commissions be dealt with and passed later – once all the Constitutional requirements are fulfilled.    

v. That a new entity be incorporated and that this new entity – to be called the NYDA – finalises the Business Plan and Budget as per the PFMA requirements. The assets of the UYF and the NYC would then be transferred to this entity within specific timeframes and guidelines that could be prescribed in the Bill. A similar approach and principle applied when establishing the South African Social Security Agency should be considered.  

vi. That a strategic engagement ensues between Parliament and the Executive on the most effective institutional and governance arrangement for the NYDA. This should happen in the broader context of ongoing discussion on the organisation and capacity of the state, the recommendations of the recent Alliance Summit on Development Finance Institutions, as well as the outcomes of the Ad-Hoc Committee on the Review of Chapter 9 and Associated Institutions and DFI Review processes. Placing the NYDA in The Presidency could later result in challenges given the current and envisaged role of the organisation. The Presidency is not a line function department.
vii. That a strategic engagement ensues between Parliament and the Executive on the feasibility, effectiveness and implications of having a hybrid structure as proposed in the Bill, i.e. a structure responsible for policy development, implementation of programmes, advocacy, monitoring, evaluation and oversight. Parliament’s experience of overseeing government agencies and the executing authority experience of the Executive could be relevant in this regard.
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