[image: image1.png]idasa




10 November 2008

Submission 

by the Political Information and Monitoring Service (PIMS) 

of the Institute for Democracy in South Africa (Idasa)

to the Chairperson of the 

Select Committee on Security and Constitutional Affairs

of the National Council of Provinces
on the SAPS Amendment Bill [B30B – 2008]

and the NPA Amendment Bill [23B – 2008]

Submission made by:

Gary Pienaar

Senior Researcher: PIMS

Cape Town Democracy Centre

6 Spin Street






PO Box 1739

Church Square





Cape Town

Cape Town






8000

8001









Web: www.idasa.org.za 
INTRODUCTION
1.
The Select Committee has the authority and is competent to invite and consider submissions.

2.
Idasa is grateful for the opportunity to make this submission to the Select Committee. It is hoped that it will assist the Committee’s deliberations. We are available to elaborate upon this submission should the Committee so require.
3.
Idasa believes that the South African Police Service (‘SAPS’) Amendment Bill 30B of 2008, despite a number of improvements compared to the initial version introduced into Parliament earlier this year, remains seriously and fatally flawed for a number of reasons.
4.
It is our view that these weaknesses are significant and undermine especially this Bill’s constitutionality, legality and practical advisability in several respects. 
5.
These weaknesses have relevance and hold implications inter alia for the various provincial operations of the Directorate of Special Operations (‘DSO’ or Scorpions) and, consequently, for the ability of the state to effectively combat serious and complex organised crime and corruption in those regions of the country.

THE IMMEDIATE DANGERS POSED BY THE BILLS

6.
The overall effect of the two Bills currently being considered by the Select Committee is to introduce substantial elements of ultimately unnecessary policy and operational uncertainty into the affairs of the DSO. Having listened to several senior members of the DSO during recent weeks, it is clear to us that, particularly in provinces with large metropolitan urban areas where there is significant private sector demand for DSO members’ scarce skills, resignations have occurred and more are anticipated. 

7.
The policy and legislative process, as well as the content of the Bills, have already caused and continue to cause significant concern, doubt and demoralisation among DSO staff members about the fundamental nature of the proposed replacement for the DSO, as well as its implications for individual employee’s careers. As a direct result of this uncertainty and the Bill’s implications for the credibility of the DSO’s proposed replacement, a number of staff members have already resigned from the DSO. Passage of the Bills seems likely to bring with it increased potential for further resignations. 
8.
Of particular concern is the loss of extremely scarce investigative skills. The dearth of these skills has already been identified in the preliminary Criminal Justice Review Report presented during August 2008 by the Deputy Minister of Justice and Constitutional Affairs to the Portfolio Committees on Justice and Constitutional Development, and on Safety and Security
9.
The potential for this uncertainty to lead to significant losses of these and other scarce skills, and the serious negative implications for South Africa’s crime-fighting capacity is, Idasa believes, a matter to which the Select Committee should give careful and sober consideration. A precautionary approach is clearly indicated in the circumstances.
THE RESPONSE REQUESTED OF THE SELECT COMMITTEE

10.
For this reason, we respectfully request the Select Committee to reject the Bills in its current form. There is precedent for the Select Committee to decide in this way in respect of draft legislation, for example, in regard to the Protection of Constitutional Democracy Against Terrorist and Related Activities Bill B12 of 2003. Recognition of the importance sensitivity and complexity of, for example, the Child Justice Bill and the judicial reform bills, has, moreover, been reflected in a legislative process characterised by careful and deliberate attention, as opposed to superficial inquiry and inappropriate haste.
11.
The haste which has characterised the processing of the present Bills to date, is both unnecessary in terms of the DSO’s constitutional and legal context, and in terms of its practical and operational environment, and is inappropriate in view of the fundamental significance of the wide range of sensitive and complex issues it raises.

12.
The DSO is neither an unconstitutional or illegal entity, nor are its operations characterised by serious and extensive unlawfulness or incapacity. Allegations to the contrary, to the extent that some of them may have been established as well-founded, are not preventing the unit from continuing to perform its duties efficiently and in a manner acceptable to the courts. 
13.
There is no urgency. There are no legal or factual imperatives compelling Parliament to unquestioningly and uncritically accept the supposed urgency expressed in the African National Congress’ December 2007 Polokwane Resolution. In the circumstances, there are no pressing considerations requiring Parliament to act with ill-considered and precipitate haste. 
14.
Both the Resolution and, especially, the SAPS Bill hold grave implications for South Africa’s domestic future and for its international reputation. Parliament, and especially the Select Committee, should carefully consider the implications of this Bill for the vital needs and broader interests of all South Africans.
15.
From both a constitutional and a strategic perspective, the dissolution of the DSO and the creation of the DPCI in its current form will send an entirely self-defeating and self-destructive signal regarding the state’s commitment to fighting organised crime and corruption. 

BACKGROUND
16.
Idasa has, over the past few months, made several submissions to Parliament concerning both the SAPS Amendment Bill and the National Prosecuting Authority Amendment Bill 23 of 2008. 
17.
The overall thrust of these submissions has been that, whatever the errors committed by the DSO, or the institutional weaknesses characterising it that are amenable to correction by legislative means, the independence and effectiveness of the DSO should be protected and enhanced. These features are indispensable to the efficiency and effectiveness of the country’s crime-fighting capacity. 
18.
By contrast, it is by no means clear that the DPCI, as the replacement for the DSO proposed by the SAPS Bill, will enjoy similar institutional charecteristics and guarantees. While the current draft of the SAPS Bill does contain features suggestive of a recognition that independence is an essential value underpinning the efficacy of an anti-corruption agency, we believe that it fails to achieve the required guarantee of such independence.
VALUES AND PRINCIPLES OF PUBLIC ADMINISTRATION SUPPORTING INDEPENDENCE

19.
Section 195 ‘Basic values and principles governing public administration’ of the Constitution, 1996, requires inter alia the promotion of the efficient, economic and effective use of resources, and that people’s ‘needs’ [ie not unfounded perceptions or ‘demands’] must be responded to by the state.

20.
Given the weaknesses of, especially, the SAPS Bill, it is strongly to be doubted that these values and principles are afforded due respect or recognition.

21.
Constitutional obligations concerning efficient and effective public administration alone require that any remedial action implemented by Parliament should be carefully crafted and tailored to address real, as opposed to perceived, problems regarding the Scorpion’s structure and functions. 
22.
Several times during the Portfolio Committees’ deliberations over recent months, the supposed need to respond to the ‘reality of certain perceptions’ about the Scorpions held by particular ‘influential political groupings and constituencies’ was advanced as a primary consideration when adopting certain positions that have found their way into the SAPS Bill subsequently adopted by the National Assembly. 
23.
It is respectfully submitted that such perceptions, most of which were dispelled during the Committees’ deliberations, if they had not already been disproven by the Khampepe Commission, are no basis at all upon which to found legislative decisions about an institution that plays such a significant role in South Africa’s governance and international reputation.
INTERNATIONAL OBLIGATIONS REGARDING THE INDEPENDENCE OF AN ANTI-CORRUPTION AGENCY

24.
In addition to these Constitutional imperatives, South Africa has acceded to a number of international treaty obligations that require it to ensure that its anti-corruption capacity is institutionally independent of potential sources of interference.

25.
South Africa has signed and ratified both of the most significant international treaties intended to combat corruption, viz. the United Nations Convention Against Corruption (2003) and the African Union Convention on Preventing and Combating Corruption (2003), as well as the United Nations Convention Against Transnational Organised Crime (2003).

26.
All these treaties enjoy a high level of international support and commitment and, hence, credibility. All three require the establishment of specialised anti-corruption agencies that must be characterised by real independence.

27.
Article 36 of the UN Convention Against Corruption provides:

‘Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies or persons specialized in combating corruption through law enforcement. Such body or bodies or persons shall be granted the necessary independence, in accordance with the fundamental principles of the legal system of the State Party, to be able to carry out their functions effectively and without any undue influence. Such persons or staff of such body or bodies should have the appropriate training and resources to carry out their tasks.’ (Emphasis added)

28.
Article 5(3) of the AU Convention provides that states parties undertake to: 

‘Establish, maintain and strengthen independent national anti-corruption authorities or agencies.’ (Emphasis added)

29.
Article 9(2) of the UN Convention Against Transnational Organised Crime, similarly, requires that: 

‘Each state party shall take measures to ensure effective action by its authorities in the prevention, detection and punishment of the corruption of public officials, including providing such authorities with adequate independence to deter the exertion of inappropriate influence on their actions’. (Emphasis added)

30.
The reasons for this common requirement include the susceptibility of law enforcement agencies worldwide to corruption and organised crime, as is recognised, for example, in Article 9(1) of the Transnational Organised Crime Convention. Furthermore, susceptibility to these powerful forces of influential members of the business community and of the political class is part of the human condition around the world. 

INSTITUTIONAL ARRANGEMENTS SUPPORTING INDEPENDENCE
31.
Global experience and resultant best practice show that institutional guarantees of independence are usually characterised by certain essential features. These features include the existence of a range of applicable lines of accountability, as opposed to a single line of accountability. Thus, independence is most effectively ensured by one or more of the following arrangements:

31.1 the anti-corruption agency is accountable to more than one other institution, and those institutions are independent of each other; or

31.2
there is a diversity of anti-corruption agencies that are able to hold each other to account.
32.
From an essentially pragmatic perspective, therefore, establishing and maintaining a diversity of law enforcement capacity in the anti-corruption field is, we believe, of central importance. The global trend in practice in this direction confirms a growing number of countries’ appreciation of this reality.

33.
The SAPS Bill does propose that the DPCI will be required to account for its operations to a cross-cutting diversity of institutions, including the Ministerial Committee and Parliament. However, one of these is the executive arm of the state and the other is the legislature. Due to South Africa’s party list national electoral system, the latter is unlikely and, arguably, inherently incapable of sustained, robust independence from the former.
34.
The two Bills’ provision for a role in the DPCI’s investigations for NPA-directed prosecutors fails to provide a convincing counterbalance to the overriding influence of the executive through their power to issue policy guidelines controlling the operations of the DPCI. This counterbalance is not adequate to the task of guaranteeing institutionalised operational independence.
THE DIRECTORATE FOR SPECIAL OPERATIONS
35.
In terms of the National Prosecuting Authority Act, 1998, the DSO is currently located within the National Prosecuting Authority (NPA) and is, consequently, accountable directly to the National Director of Public Prosecutions (NDPP) as Head of the NPA. 

36.
The location of this agency within the NPA was the result of careful consideration and based on widely shared agreement that this was the most appropriate location for the agency, given its particular responsibilities.

37.
As the agency tasked with the responsibility to combat inter alia serious corruption, and serious and complex commercial and organised crime, the legislature recognised that its operational success in this inevitably highly contested terrain required that it be afforded special status and protection from the likelihood of efforts to negatively influence its operations and the effective execution of its mandate. The organised nature and extensive resources of its criminal opponents required that the agency be protected by the greatest possible extent of independence from such malign influences.

38.
Hence, Parliament approved the location of the DSO within the NPA. It did so precisely because this was the institutional location best able to guarantee the internal and external checks and balances necessary in order to ensure that the agency’s compliance with its obligations.
39.
There are several such checks and balances. Firstly, the NPA is established in terms of the provisions of Section 179 in Chapter 8 the Constitution ‘Courts and Administration of Justice’, and is therefore conceptually and logically integrated with the provisions establishing the judicial arm of the state. The Constitutional protection afforded to the independence of the judicial arm of the state is a matter of common knowledge and need not be elaborated upon here. Suffice it to say that the DSO and the NPA, like the courts in terms of Section 165, are required by Section 179 to perform their functions ‘without fear, favour or prejudice’.

40.
It is for this reason that members of the NPA, including DSO investigators, take an oath of office committing themselves to the impartial performance of their duties. The DSO operational model - multi-disciplinary teams led by prosecutors - means that investigators and prosecutors alike are similarly bound by the constraints imposed on them as officers of the court and accountable in this regard to the judiciary.

41.
The NPA performs a vital ancillary function upon which the courts are reliant. Indeed, the independence of the courts from the executive branch of the state is, to a significant extent, reliant upon the independence of the NPA. That proposition is probably the least controversial observation in the judgment in Zuma v National Director of Public Prosecutions (8652/08) [2008] ZAKZHC 21 (12 September 2008). 14. Thus, while the Constitutional Court has previously expressed the opinion that the NPA forms part of the executive branch of government (see Minister of Defence v Potsane CCT 29/01 para 37 on page 28), as distinct from the judicial branch of the state, it nevertheless enjoys a unique measure of independence from the executive. 

42.
The physical and philosophical separation from these provisions is evident in the establishment of the South African Police Service (SAPS) in terms of Chapter 11 ‘Security Services’ of the Constitution. This separation is not without significance and its implications are far-reaching. The constitutional role and obligations of members of the SAPS, whatever their seniority, specialist function, or expertise, are not of the same order as employees of the NPA and the DSO.

43.
It is these multiple elements of independence that the Khampepe Commission of Enquiry sought to preserve when the Commission’s Report found (at para 46 on p100ff) and recommended (at para 47 on p103) that the DSO should remain part of the NPA, while also recommending (at para 47.5 on p104) that the investigators in the DSO should in future be accountable to the executive in the form of the Cabinet member responsible for Safety and Security.

THE DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION
44.
The current proposal for the DPCI contained in the SAPS Bill fails to recognise the value of this simple but effective solution contained in this finely balanced recommendation. In doing so, the Bill unavoidably alters the ‘balance of forces’ by effectively removing the existing legal and operational independence of the DSO, and subjecting its replacement to direct executive control by the proposed Ministerial Committee. 
45.
The SAPS Bill’s attempts to include features reminiscent of the DSO model, and the creation of an ‘ombudsman-type’ judge to investigate alleged political ‘interference’, cannot replace the institutional and professional constraints imposed on members of the NPA. 

46.
We continue to believe that any lingering perception that these standards may not have effectively constrained unbecoming conduct by individual DSO members suggests that these standards should be strengthened rather than be removed, which latter the SAPS Bill will achieve.

47.
Idasa’s previous submissions have therefore argued that there is no reason why the existing location and reporting lines of the DSO should be fundamentally changed, apart from, following the Khampepe Commission’s recommendation, to make the investigative component of the DSO accountable to the Cabinet member responsible for Safety and Security. 

48.
If, however, Parliament should decide to go further than this and dissolve the DSO and create another agency, we continue to believe that the fundamental necessity to respect, retain and reinforce the independence of a national anti-corruption agency requires the interposition of an independent oversight entity between the executive and the new agency.

49.
The current SAPS Bill’s model of Ministerial and Operational Committees, buttressed by the ancillary role of a (retired) judge, fails to meet these essential requirements. The model is inadequate because, although the judge’s role is to provide ‘integrity assurance’ services by investigating inter alia allegations of interference with the operations of the DPCI, s/he will not be able to challenge the legislated authority of the Ministerial Committee to impose operational guidelines. The Bill’s mandate to the Ministerial Committee effectively removes the contents of these guidelines from the scope of the judge’s remit. Regardless of how narrowly these guidelines may be written, or of how narrowly they may be interpreted by the head of the DPCI, by definition they cannot be investigated as ‘interference’, as they constitute policy, which is a function of political discretion.
50.
This structural weakness in the institutional design contained in the SAPS Bill signifies the DPCI’s inherent inability to support South Africa’s obligations to comply with its international treaty standards.

COSTING
51.
In addition, the cost implications of the extensive changes proposed by the Bills have not been determined. On the contrary, this is one of the vital features of the new legislation that, despite acknowledged Parliamentary practice requiring a reasonable degree of certainty concerning the budgetary implications of proposed legislation, has not yet been resolved. As with several other critical issues arising from approval of these Bills, discussed elsewhere in this submission, the cost of the Bills to the public purse is yet another that remains to be determined, deferred until after the passage of the Bills. 
52.
With the cost implications of this legislation facing the real prospect of remaining mired in the obfuscation of a series of parallel bureaucratic negotiations, the prospects of early clarity concerning this fundamental requirement are marginal.
53.
As the resolution of so many important, but difficult and inconvenient, issues has been deferred until after passage of the Bills, these questions concerning this legislation’s lawfulness expose it to challenge.

INSTITUTIONAL DISRUPTION 

54.
The dissolution of the DSO and its removal from within the NPA in terms of the NPA Amendment Bill, and the creation of the DPCI within the SAPS envisaged by the SAPS Amendment Bill, will unavoidably entail extensive institutional disruption, even in the most ideal of circumstances. But the SAPS, the DSO and the criminal justice system do not enjoy the benefit of such circumstances at present.

55.
Negotiations on two issues critical to the success or otherwise of the proposed DPCI, conducted in parallel to the Portfolio Committees’ deliberation on the two Bills, failed to reach agreement before the National Assembly approved the Bills. These two highly contested issues, viz. the future conduct of a few sensitive cases, and the process of integrating DSO staff into the proposed DPCI, remained unresolved before the Bills’ approval by the National Assembly. The resolution of these issues was left to the parties, independently of, and subsequent to, the passage of the Bills. 

56.
This is an extremely high-risk legislative strategy, as any substantial inability to successfully reach agreement on either one these two issues is likely to herald the failure of the DPCI even before it commences operations. The absence of a credible mechanism to ensure independent continuation of the investigation and prosecution of these sensitive cases will, in turn, inevitable impact negatively on both the DPCI’s integrity in the eyes of the public, and on DSO employees’ resultant willingness to stake their own integrity and professional futures on acceptance of a possible offer of employment in a new unit the credibility of which is in question. 

HUMAN RESOURCES
57.
Such willingness is made even less likely by three additional factors. The first is the matrix of legal, institutional and managerial hurdles to an acceptable offer of employment. The principal example is the complete absence of information concerning the proposed organisational structure of the DPCI, and its implications for DSO members. 
58.
Secondly, their career prospects are inherently and inevitably constrained by the lower status/rank of the head of the DPCI compared to that the head of the NPA, as well as by the prospect of an entirely different organisational culture. It is foreseeable, therefore, that the very design of the DPCI may constitute an unfair labour practice.
59.
Third is the notorious mistrust that exists between SAPS management and DSO members that has been revealed by the events and resultant perceptions preceding and resulting in the Khampepe Commission of Inquiry, and still evident during negotiations associated with the consideration of the two Bills in Parliament.

60.
In this convoluted and heated context, the likelihood of successful negotiations on these sensitive issues is marginal, at best. The almost inevitable consequence of failed, or even extended, negotiations is the haemorrhaging of skilled DSO investigators, fearful of ‘integration’ into an uncertain and already hostile environment.

AVAILABILITY OF APPROPRIATE ALTERNATIVES
61.
The disruption anticipated in this not improbable scenario is both unnecessary and avoidable in view of the significant, yet relatively modest, adjustments to the current DSO model recommended by the Khampepe Commission. These recommendations recognise that there has been no successful legal challenge to either the Scorpions’ institutional arrangements or the conduct of their responsibilities. 

62.
Indeed, the fact that the NPA Amendment Bill accepts the retention of investigating directorates within the NPA is implicit recognition that the proposed disestablishment of the DSO reflects a political, rather than any rational legal or operational imperative. 

63.
Moreover, the Khampepe Commission’s recommendations would substantially and adequately address all legitimate and well-founded concerns relating to the DSO. Most allegations made against the Scorpions were not supported by the evidence available to the Portfolio Committees on Safety and Security, and on Justice and Constitutional Affairs, during their deliberations on the two Bills.

64.
It is as yet unclear why government has decided not to accept Judge Khampepe’s carefully balanced recommendations, made after her detailed enquiry – the only thorough consideration of issues regarding the DSO. We stand by the view in our written and oral submissions to the Portfolio Committees, to the effect that the Select Committee should satisfy itself that government has made out a compelling case for such far-reaching change before considering legislative amendments or alternatives to the DSO. 

65.
The financially, operationally, legally and constitutionally, as well as reputationally and politically costly and, ultimately, deleterious institutional impact on effective crime-fighting capacity that will flow from the Select Committee’s approval of these Bills in their current form cannot be justified, given the factors considered in this submission.
ARBITRARY AND IRRATIONAL LEGISLATIVE ACTION
66.
For these reasons, Idasa does not believe that the current Bills, read together, comply with South Africa’s international and domestic legal obligations. On the contrary, the SAPS Amendment Bill especially represents a substantial weakening of existing levels of compliance. The result is that this Bill may well constitute arbitrary, irrational and unreasonable legislative action, thereby rendering it open to challenge as unconstitutional.
67.
In summary, then, the SAPS Amendment Bill and, perhaps to a lesser extent, the NPA Amendment Bill are, in our view, in grave danger of being unconstitutional inter alia because they are characterised by several features that are arbitrary, irrational and unreasonable, viz.:
67.1 Disbanding a successful unit and transferring its staff and assets to an entity not yet in existence, and whose structure and institutional arrangements are unknown, far less ‘costed’ (despite recognition by the Committees of this necessity).
67.2 Disbanding a successful unit and transferring its staff and assets to a hostile environment, where the suspicions, mistrust and non-co-operation that have often characterised the working relations between, especially, the SAPS management and the DSO will inevitably colour attitudes between SAPS management and DSO staff that may consider transfer.  
67.3 Disbanding a successful unit and transferring its staff and assets to a dysfunctional or, at least, less successful, and significantly different, operating environment.
67.4 Disbanding a successful unit and transferring its staff and assets to an organisational context in the SAPS that has experienced, continues to experience, and will continue to undergo extensive restructuring and reorganisation that has proven to be destabilising, frequently unsuccessful and disruptive to efficient operations in practice. Even the Committees’ report concerning the SAPS Bill envisages that the incipient extensive rewriting of the SAPS Act, and the potentially extensive Criminal Justice System Review process, will have an impact on the proposed DPCI. Moreover, the Bill itself recognises the need to review the functioning of the DPCI after three years.
67.5 The very real prospect of the resultant loss of skilled staff, with the associated deleterious implications for the country’s ability to deal with the growing threat posed by organised crime and sophisticated corruption in the context of persistently high crime levels that SAPS has been unable to control.

67.6
Disbanding a unit that represents world class standards of institutional independence and operational efficiency, and replacing it with a unit that will be substantially exposed to direct executive control, as well as located within an institutional and managerial context not known to be conducive to, appropriate for or accommodating of the kind of high-level specialised professional expertise that characterises Scorpions investigators.
CONCLUSION

68.
For these reasons, we respectfully submit that the Select Committee should apply its collective mind most carefully to these Bills and decide not to approve them.
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