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11 November 2008 
 
Mr Kgosi ML Mokoena 
Chairman 
Select Committee on Security and Constitutional Affairs 
PO Box 15 
Cape Town        Facsimile: 021 4033834 
8000 
 
 
Dear Mr Chairman, 
  
 
THE DIRECTOR OF SPECIAL OPERATIONS (DSO) AND SOUTH AFRICAN POLICE SERVICES 
(SAPS) AMENDMENT BILLS 
  
 
In the respectful submission of the Centre for Constitutional Rights (CFCR) the abovementioned Bills, 
now under consideration by the National Council of Provinces, notwithstanding their amendment by 
the National Assembly, are unlikely to pass constitutional muster for the following reasons: 
  
1. The legislation is irreconcilable with the commitment in s. 1(c) of the Constitution to the rule of 

law which requires, inter alia, that everyone should be equally subject to the law and that no-one 
may be above the law. 

   
a. The legislation has its origin in the resolutions adopted by the African National 

Conference at its 52nd Conference at Polokwane and is fundamentally tainted by the fact 
that the DSO has been involved in the investigation and prosecution of numerous 
members of the National Executive Committee of the African National Congress, 
including its national leader; 

b. The effect of the legislation will be to deprive the National Prosecuting Authority (NPA) of 
its ability to investigate independently allegations relating to organized crime and 
corruption because it will henceforth be dependent on the SAPS for investigations 
essential to the prosecution process.   

c. The investigative function will be transferred to the SAPS which falls under the authority 
of the Minister of Safety and Security, who, in turn is de facto subject to the authority and 
discipline of the ruling movement; 

d. Accordingly, the Minister and the ruling movement will henceforth have the final decision 
as to who will be, and who will not be, investigated by the SAPS, upon which 
investigation the  NPA will, in turn, be dependent for successful prosecutions.  In effect, 
this will create the possibility that certain people will be placed above the law. 

 
2. For all the abovementioned reasons the legislation is irreconcilable with s.179(4) which requires 

that “National legislation must ensure that the prosecuting authority exercises its functions 
without fear, favour or prejudice.” 
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3. The legislation is structurally unconstitutional, on a proper contextual and purposive 

interpretation of s 179(2) of the Constitution, which clearly requires that the NPA should 
have the power “to carry out any necessary functions incidental to instituting criminal 
proceedings.” The ability to carry out the said functions (which would include independent 
investigations) is axiomatically essential to the NPA responsibility to institute criminal 
investigations on the one hand and to its ability to carry out its functions  without fear, 
favour or prejudice in terms of 179 (4) on the other. 

    
4.  The legislation cannot comply with the criteria of reasonableness and accountability 

established by the Constitutional Court in the Metrorail Case, and for the following reasons, 
is arbitrary and irrational: 

 
a. Information has been presented that shows that the DSO is the most effective crime-

fighting unit in South Africa and that its abolition constitutes a major setback for the 
struggle against organized crime and corruption; 

b. The only reason adduced for the abolition of the DSO was the supposed requirement 
for a “single police service”, which has already been rejected by the Constitutional 
Court in the Potsana case;  

c. The Kamphepe Commission that investigated the DSO and its relationship with the 
SAPS and the Department of Justice recommended that the unit should be retained; 

 
5. The legislation is irreconcilable with South Africa’s treaty obligations as they relate to the 

solemn undertakings given to the UN and AU to keep independent units in place to combat 
corruption. The replacement structure is incapable of meeting the criterion of independence 
as it is part of SAPS, which falls under the control of the Minister of Safety and Security. In 
contradistinction, the DSO falls under the control of the NDPP who is not a politician and is 
able to function independently in the manner contemplated by the treaties to which South 
Africa is a party.  

 
6. The tenets of participatory democracy laid down by the Constitutional Court in the Matatiele 

and Doctors for Life cases have been breached in the unnecessary haste to deal with the 
dissolution of the DSO urgently. In truth and in fact there are no valid grounds for rushing 
the Bills in the manner required by the Polokwane resolutions of the ANC. 

 
7. Considerations of sound and fair labour practices as guaranteed in the Bill of Rights dictate 

that the DSO members directly affected by the changes contemplated in the Bills ought to be 
afforded proper consultation on the Bills in their present form (which has not occurred) and 
should be spared unfair labour practices via effective demotion and diminution of collective 
expertise and experience through the introduction of the scheme of the Bills which involves 
their being transferred to lower positions in the SAPS and losing their expected career paths. 
The principles and values of s 195 of the Constitution are violated by this scheme in that the 
requirements of sound human resource management and accountability are flouted. 

 
Please circulate this communication to the members of your committee so that they can give 
their attention to the issues raised in it and can take same up with the Minister tomorrow. If 
further detail or oral input is required, we will be happy to oblige at any time convenient to your 
committee. 
  
Yours sincerely 

 
PAUL HOFFMAN S.C. 
Director 


