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THE PROTECTION OF CIVILIANS DURING PEACE-KEEPING OPERATIONS BY THE UNITED NATIONS AND REGIONAL ORGANISATIONS

“It is an undeniable effect of war that the gravest losses are usually suffered by civilian populations, as a result of their greater vulnerability to the effects of war”.   
Canadian Dispatches 1997. 

INTRODUCTION 

The protection of civilians during war or conflict is an issue that has been brought into stark contrast with the Rwandan genocide and other bloody conflicts on the continent, such as those in Sudan and Sierra Leone. This happened despite the existence of international regulatory bodies such as the United Nations (UN)
 and protocols such as the Geneva Convention of 1949. While nearly every country has protocols to guide their soldiers or peacekeepers in conducting themselves during war or peace-keeping operations, bloody atrocities often reared its ugly head. 

The protection of civilians is first and foremost the responsibility of states within which civilians find themselves. There is often a misconception that the protection of civilians is responsibility of peacekeeping troops only. However, the protection of civilians also involves civilian agencies, for example, civilian police, local authorities, UN agencies, local and international NGOs and the international donor community
. But, in situations where the state is unable or unwilling to discharge the responsibility to protect, the concept of sovereignty, as manifested in the intervention-sovereignty argument, yields to the responsibility to protect by international actors
.    

But what is meant by protection of civilians? A broad working definition by the UN reads that protection include all activities aimed at ensuring full respect for the rights of the individual in accordance with the letter and the spirit of the relevant bodies of law, i.e. international humanitarian law, human rights law and refugee law
. The next question could be how do peacekeepers protect civilians during peace-keeping operations? Mechanisms include the mere presence of peacekeeping forces, a mandate to stabilise a situation, and a Chapter VII mandate with powers to use military force.

This aim of this brief is to give a brief overview of some of the issues related to the protection of civilians during Peace Support Operations by the UN and regional organisations. The discussion will cover the regulatory framework for the protection of civilians, a brief reference to the role of the United Nations, and the scope, categories and development of Peace Support Operations. A short brief on regional organisations will follow as well as the role of South Africa and its contribution to PSOs on the continent. The Protection of civilians during PSOs, the Responsibility to protect, as well as the challenges faced in this regard, will then conclude the brief. 

REGULATORY FRAMEWORK FOR THE PROTECTION OF CIVILIANS

Internationally, there are accepted rules by which to engage in war and armed conflict. From the Geneva Conventions of 1949 which was concluded after the cessation of hostilities in the Second World War, and the crucial role of the Red Cross, to the UN Security Council mandates, these protocols are suppose to guide the soldier or peacekeeper’s conduct. 

Geneva Conventions 1949 and the additional protocols of June 1977. The Conventions are founded on the idea of respect for the individual and his/her dignity. Persons not directly taking part in hostilities and those being put out of action through sickness, injury, or captivity, must be respected and protected against the effects of war; those who suffer must be aided and cared for without discrimination. The following are acts that are specified as grave breaches relating to the treatment of civilians:
· Wilful killing, torture or inhumane treatment;

· Wilfully causing great suffering or serious injury to body and health;

· Unlawful deportation, transfer or confinement;

· Wilful depravation of the rights of fair trail;

· Taking hostages;

· Extensive destruction and appropriation of property not justified by military necessity and carried out unlawfully and wantonly; and 

· Launching an indiscriminate  attack
.

International Committee of the Red Cross (ICRC). The ICRC’s mission is, on the basis of the Geneva Conventions and Protocols, to protect and assist victims of international or non-international armed conflict and those affected by internal disturbances or tension. In addition to international humanitarian law treaties, the ICRC’s duty is to uphold seven fundamental principles:

· Humanity,

· Impartiality,

· Neutrality,

· Independence,

· Voluntary service,

· Unity, and 

· Universality
.

The Law of Armed Conflict also known as International Humanitarian Law, is one of the main frameworks to guide soldiers and peacekeepers in their pursuit to protect civilians. It basically outlines the rights and responsibilities laid down in international law. Its purpose is being described as the protection of both combatants and non-combatants from unnecessary suffering, to safeguard certain fundamental human rights of people who fall into the hands of the enemy and to facilitate the restoration of peace
. The implications of transgressing these rules, is that disobedience brings dishonour on the soldier, his armed force and his country, not to mention that it also makes him/her liable to be charged, tried, convicted and sentenced for the crime he has committed. 

UN Security Council Mandates. The UNSC mandates reflect a number of cross cutting, thematic tasks that are regularly assigned to UN peace-keeping operations on the basis of the following landmark UNSC resolutions:

· Security Council resolution 1325 (2000) on women, peace and security;

· Security Council resolution 1612 (2005) on children and armed conflict; and

· Security Council resolution 1674 (2006) on the protection of civilians in armed conflict
.

THE UNITED NATIONS

The United Nations (UN) is regarded as the world body responsible for promoting global peace and security. Most peacekeeping operations are directed and controlled by the United Nations and even those operations that are not directly under the control of the United Nations will have obtained approval and support from the world body
.

The basic framework for and basis of UN PSOs is the Charter of the United Nations. As an international treaty it identifies the maintenance of international peace and security as one of the primary purposes and a central part of the UN mandate. The Charter further designates the Security Council as the UN organ with the primary responsibility for dealing with issues of international peace and security, complemented by the General Assembly and the Secretary-General
. In practice, PSOs are instituted and mandated by the Security Council, whereas the Secretary-General reports to the Security Council on the carrying out of operations
.

Article 43 of the UN Charter states that, all Members of the UN undertake to make armed forces and facilities available to the Security Council if so called. The Security Council (UNSC) will typically authorise the deployment of a peacekeeping operation, determining the scope of the operation’s mandate following consultation among the Member States, the Secretariat, and the parties to the conflict
. 

UN peacekeeping operations are planned, prepared and managed by the Department of Peacekeeping Operation, which is situated at the UN headquarters in New York. The Department directs operations in the field and acts as liaison between the UNSC, troop and financial contributors and parties to the conflict.

An important innovation in managing international security in the post-Cold War era has been the concept of shared responsibility between the UN and regional organisations for the effective management of conflicts. Since the end of the Cold War there has been a vast increase in peacekeeping activity
. This has meant that regional organisations have had to take on greater responsibility for peacekeeping efforts. The UN Charter allows States to form regional organisations to deal with matters of peace and security.
 Article 53 (1) allows a regional organisation to take enforcement action, even if there is no prior armed attack with the proviso that UNSC has authorised the action taken. Article 54 also requires that regional organisations keep the UNSC informed at all times of their activities when maintaining international peace and security.

PEACE SUPPORT OPERATIONS

Scope 

There are currently seven Peace Support Operations (PSO’s) on the African continent. It includes countries such as the Central African Republic, Congo, Ethiopia and Eritrea, Ivory Coast, Liberia, Sudan and Western Sahara. Peacekeepers amount to nearly 50 000, while the biggest contingent is 18 000 in the Congo and the smallest is in Western Sahara, namely 27 troops
. 

If one has regard to the fact that since 1948 there have been 63 UN peacekeeping operations, of which 47 have been created by the United Nations Security Council since 1988, it shows the magnitude and extent of this phenomenon. Furthermore, close to 130 nations have contributed personnel at various times, and 119 are currently providing peacekeepers. As of September 2007, there were 17 peacekeeping operations under way with more than 100,00 personnel. The top contributors of military and civilian personnel to current missions were Pakistan (10,173), Bangladesh (9,675), India (9,471), and Nepal (3,628)
. Two ongoing missions since 1948 and 1949, are the UN Truce Supervision Organisation (UNTSO) which monitors the Arab-Israeli ceasefire and the UN Military Observer Group in India and Pakistan (UNMOGIP)
. 

PSO’s are paid by for by all member states of the UN according to an agreed upon formula, with the main contributors being the United States of America and Japan who together contribute 46%. The 2006 budget of US$ 4.75 billion increased to US$ 7 billion, with outstanding contributions of US$2.5 billion
. 

Categories 

Peace Support Operations (PSO) is widely used to cover ‘peacekeeping’ and ‘peace enforcement’ operations. This distinction is important as it roughly relates to the kind of PSO that has been mandated either by the UN or a regional organisation
. 

Chapter VI of the UN Security Council deals with the peaceful settlement of disputes
. It has three basic principles essential for a successful peace-keeping mission namely: the consent of the parties, impartiality, and the non-use of force except in self defence
. 

In recent years a new political climate has emerged which saw PSOs being given additional mandates, some which require the use of force. This jeopardises the three principles to successful missions and have been colloquially referred to as ‘Chapter VI and a half’ operations. It is considered to fall short of full combat and peace enforcement
. 

Chapter VII
 refers the collective security measures (sanctions and military actions) with respect to threats to peace, breaches of the peace and acts of aggression
. One must however not assume because it’s a Chapter VII operation that the offensive use of force is automatically authorised or that UN personnel automatically become combatants. 

Developments and types of interventions 

Traditional peacekeeping operations generally proceed as follows: war, ceasefire, an invitation from the conflict parties to monitor the ceasefire, followed by the interposition of lightly armed forces between the hostile parties after the cessation of hostilities in order to assist in the implementation of a ceasefire agreement and troop withdrawal, or the establishment of a buffer zone as part of a negotiated settlement between the hostile parties.
 However, contemporary peacekeeping operations have become increasingly complex and are characteristically: 

· Deployed in both inter and intra state conflicts.

· Conducted in every phase of the conflict, from prevention through to post-war reconstruction.

· Dependent on close co-operation between civilian, police and military organisations from the international community and the warring parties as well as the affected populations.

The type of intervention that is required for contemporary peacekeeping missions can vary according to the degree of conflict involved, and may include:

· Observer missions, which involve monitoring and supervising potential or actual conflicts.

· Traditional peacekeeping where the warring parties consent to the deployment of lightly armed peacekeepers to assist in maintaining a ceasefire.

· Preventative peacekeeping occurs before an attack has taken place. Peacekeepers are deployed in such a way that a potential aggressor is warned that further menacing action will not be tolerated.

· Supervising a ceasefire between irregular forces. With the prior agreement of the hostile parties, armed troops organise an area-wide ceasefire between regular and irregular forces. The peacekeepers’ task is more dangerous as there is the possibility that not all parties will necessarily co-operate.

· Assisting in the maintenance of law and order. Peacekeepers assist local security forces in maintaining law and order, thereby allowing an election or referendum to take place free from intimidation.

· Protecting humanitarian and development initiatives involve providing a safe passage for the delivery of life-sustaining items in conflict-ridden areas.

· Peace enforcement missions seek to impose peace in environments where conflict is still active (This type of intervention is sometimes referred to as third generation peacekeeping).

REGIONAL ORGANISATIONS

The UN Charter recognises the role of regional and sub-regional organisations in conflict management and the pacific settlement of disputes. Article 52 (1) stipulates that “Nothing in the present Charter precludes the existence of regional arrangements or agencies from dealing with matters relating to the maintenance of international peace and security as are appropriate for regional action”
. The Charter therefore recognises that regional arrangements should be the first level of intervention mechanisms to any regional conflict or dispute.

Various regional organisations play a role in assisting the UN to carry out its mandate. One of the reasons for collaboration is that the UN lacks the capacity, resources and expertise to address all problems that may arise in the various countries. In addition, these organisations are more culturally and economically appropriate than external organisations in many peace-building contexts. PSOs led by regional organisations or a coalition of willing states are separate from the UN, but are often conducted in partnership with a UN mission. Their peace-keeping or peace enforcement functions are usually endorsed by a UN Security Council resolution
. 

Some of the regional organisations include: 

· Organisation for Security and Co-operation in Europe (OSCE),

· North Atlantic Treaty Organisation (NATO), 

· Organisation of American States (OAS), and 

· Caribbean Community (CARICOM).

Those regional organisations on the African continent include:

· African Union (AU),

· Economic Community of West African States (ECOWAS) in the West, 

· Southern African Development Community (SADC) in the South, 

· Arab Maghreb Union (AMU) in the North,

· Inter-Governmental Development Authority (IGAD) in the East, and

· Economic Community of Central African States (ECCAS) in Central Africa. 

The Constitutive Act of the AU is the first international agreement to recognise a right of humanitarian intervention. Article 4 (h) of the Act empowers the AU ‘…to intervene in a Member State pursuant to a decision of the Assembly in respect of grave circumstances, namely war crimes, genocide and crimes against humanity.’ According to Cilliers, this provision would provide the ‘cornerstone of credibility’ of the AU where African states would use their collective power for the protection of people, rather than the protection of each other
. 

ECOWAS is perhaps best known of the African regional organisations, having gained international recognition through its massive peacekeeping efforts in Liberia and in Sierra Leone. 

SADC. The SADC Protocol on politics, defence and security co-operation, clearly dedicates itself in support of the creation of a climate of peace, security and stability in the region. It specifically recognises the role of regional arrangements to deal with regional security issues, the need for close co-operation and as part of its objectives, the need to protect the people and safeguard the region against instability arising from the breakdown of law and order, intra-state conflict, interstate conflict and aggression
. 
However, the Charter does not allow for enforcement action except for individual or collective self-defence, as enshrined in Article 51. In addition, the Charter forbids the use of force without the approval of the UNSC. This issue has stymied the intervention activities of the AU, particularly in light of the intervention-sovereignty debate. However, ‘…given the protracted nature of  Security Council resolutions and the divisive politics of authorizing enforcement action…’ it has become debatable whether African regional and sub-regional organisations have the moral right to use force to halt mass killings or genocide in complex emergencies even without UNSC authorisation. Recent developments point to concerted efforts for closer cooperation between the UN and regional organisations, as well as a more determined orientation to the protection of civilians
. 

An indication of the complex emergencies in Africa is provided by Mark Bowden, as he gloomily posits that the West African region is wreaked by conflict, with an extraordinary high level of war-related death and injury. “Deliberate targeting of civilians is used to spread control over areas by intimidation, as a means by which combatants try and avoid conventional fighting. This region has multiple examples of where the rules of war have broken down. Child soldiers exemplify this type of war without boundaries”
. In the context of this paper, this depiction adds to the complexity of finding sustainable solutions for the protection of civilians as well as impressing on decision makers the increasing urgency with which this should be addressed. 

SOUTH AFRICA

Peacekeeping Mechanisms employed by South Africa 

The South African Parliament plays a critical role in securing approval for South African participation in international peace missions. On the one hand, Parliament must authorise finances for South African participation in peace missions. On the other hand, it is maintained that South Africa will not participate in any mission that is inconsistent with South African values, or that cannot be justified to the South Africa public. In this sense, Parliament needs to be responsive to the opinions of the broad electorate. South Africa is normally reimbursed for troop contingents, equipment and other personnel made available to UN missions. However, troop contributors to past UN missions have sometimes had to wait an inordinately long time for such reimbursements
.   

The Constitution,
 Interim Constitution,
 and Defence Act 44 of 1957 provide for the deployment of the Defence Force. In terms of these Acts, the President is politically responsible for the employment of the Defence Force in specific instances, inter alia, in defence of the Republic or in fulfilment of an international obligation but is obligated to inform Parliament promptly and in appropriate detail.

South Africa has supported a numerous efforts aimed at conflict management and resolution and the South African National Defence Force (SANDF) has been employed in a number of peacekeeping missions (most recently the SANDF was employed in the Democratic Republic of Congo and Uganda)
.

The White Paper on South African Participation in Peace Missions, 1999, also forms a framework for South Africa to undertake peace missions. It states that any decision to participate in a peace mission is a shared responsibility and should only be taken after extensive inter-departmental consultation led by the Department of Foreign Affairs. Participation in peace missions should therefore not be the prerogative of one State department alone. Key players in authorising such participation are Parliament, the President's Office, the Department of Foreign Affairs, diverse civilian state departments, the Department of Defence and the intelligence community.  

South Africa’s contribution

To gauge the scope of South Africa’s involvement in PSO’s in Africa regard can be had to the SANDF’s Annual Report 2006/2007. It indicates that it was involved in 15 PSOs with some of the bigger deployments being: 

· 1215 members deployed in Operation Mistral to the DRC to support the UN Mission, 

· 1319 members during Operation Fibre in Burundi,

· 371 members in Operation Triton IV in the Comoros,

· 334 members in Operation Cordite in Sudan, and 

· 1110 members in Operation Curriculum in Burundi.
 

In addition to these, 10 other PSOs have since been conducted, namely in Mozambique (2), West Indies, Nepal, Uganda (2), Comoros, Zambia, and the Central African Republic
.  

PROTECTION OF CIVILIANS DURING PSOs

Local communities often see the presence of a PSO as a show of concern by the international community for the safety, security and protection of civilians suffering in situations of violent conflict. While local communities should be made aware of the mandate and role of the PSO, the mandate of the PSO should also be conveyed to avoid creating unrealistic expectations
. PSOs work according to agreements between the international organisation and the host state, called the Status of Force Agreements (SOFAs). Peacekeepers are also required to act according to established codes of conduct. These include the UN Peacekeepers Code of Conduct and the Peacekeepers Handbook for Junior Ranks
. 

The discipline of peacekeepers are important, as PSOs will do little good if the personnel cannot retain the trust of the very people they are suppose to protect. Misconduct and poor discipline take many forms, and all must be addressed in a frank and comprehensive manner. Tim McIvor stated candidly, that “none damages the reputation of UN PSOs and the UN in general more than sexual exploitation and violence”
. 

The intervention by any ‘outsider’ in an internal conflict situation will always be problematic. Such interference need to be sanctioned and approved by at least one of the parties and done through a legitimate international agent such as the United Nations. Recently, the existence of such international intervention when ‘death and suffering are being inflicted on large numbers of people, and when the state nominally in charge is unable or unwilling to stop it’, have become informally acceptable
.  

The goal of protecting civilians caught between warring parties is often elusive. If regard is had to a specific situation like the tragic situation in the Democratic Republic of the Congo, one sees that Congolese civilians needed protection from such foreign groups as the ex-FAR/Interhamwe, UNITA and the FDD. They also required protection from indigenous Congolese militias such as the Mai-Mai. Congolese civilians also, unfortunately, needed protection from some of the signatories to the Lusaka Ceasefire Agreement. This means that they needed protection from some of the partners in the peace process
. This example forcefully illustrates that the protection of civilians is often a complicated process with various role-players that might have differing agendas
. 

Focus on Civilian Protection

The Protection of Civilians in Armed Conflict: Towards a Climate of Compliance Report tabled by Secretary-General Annan in September 1999, detailed a stark and disturbing picture of modern conflicts, where civilians account for 90 percent of casualties
. This reflects a grim reality that many of our African brothers and sisters face if interventions are not done speedily or there is a lack of commitment to get involved to give effect to aforementioned international protocols. 

One view is that it is first and foremost essential that any UN-wide policy emphasises the need for state security objectives to reflect an overarching civilian protection focus. Of particular concern are disarmament, demobilisation, and reintegration programmes. Too often, the focus has been on the military task of demobilising and disarming with insufficient attention paid to reintegration, which is the true key to success. All members of the UN country team should be involved in ensuring that former combatants, both male and female, child and adult, are reintegrated successfully back into their society
. This holistic approach should bear more sustainable results than quick fix solutions that are often sought. 

THE RESPONSIBILITY TO PROTECT

The core tenet of the Responsibility to protect is that sovereignty entails responsibility. This emerging norm is endorsed by the UN, who maintains that such a responsibility is held first and foremost by national authorities
. The concept describes the duties of governments to prevent and end unconscionable acts of violence against the people of the world, wherever they occur.  The international community has a responsibility to protect the world’s populations from genocide, massive human rights abuses and other humanitarian crises. This responsibility to prevent, react to and rebuild following such crises rests first and foremost with each individual state. When states manifestly fail to protect their populations, the international community shares a collective responsibility to respond. This response should be the exercise of first peaceful, and then, if necessary, coercive, including forceful, steps to protect civilians. 

The Responsibility to Protect also means that no state can hide behind the concept of sovereignty while it conducts – or permits – widespread harm to its population. Nor can states turn a blind eye when these events extend beyond their borders, nor because action does not suit their narrowly-defined national interests. Today, these concepts continue to evolve and develop new meaning as the international community comes to understand that sovereignty entails responsibility
. 

One opinion is that the responsibility to protect embraces three particular responsibilities. First, the ‘responsibility to prevent’ entails a duty to address the root causes and direct causes of internal conflicts and other man-made catastrophes. Second, the ‘responsibility to react’; to respond to situations of serious humanitarian crises with appropriate measures, which may include coercive measures such as sanctions and international protections and in extreme cases, military intervention. Third, ‘the responsibility to rebuild’; to provide, particularly after a military intervention, full assistance with recovery, reconstruction with reconciliation, addressing the causes of the humanitarian crisis the intervention was designed to halt or avert
. The responsibility to protect, in this sense does not rely solely on military or other coercive means, but also on the cooperation of the civilian component especially those in the political sphere. 

CHALLENGES FOR PROTECTING CIVILIANS DURING PEACE SUPORT OPERATIONS 

There are various challenges in giving expression to the ideal of protecting civilians during PSOs, both at the global (UN) and at a regional level, as well as on the practical side concerning peacekeepers. 

Challenges facing the UN

· The UN Charter forbids the use of force without the approval of the UNSC. While this is a worthwhile consideration to prevent countries from interfering in another without international sanction, in practice it could mean the difference between life and death for those caught in the middle.

· The administrative and budgetary constraints of the UN can hamper the eventual deployment of a peace-keeping force.

· Political will.

· Uneven performance (Compare Rwanda vs. former Yugoslavia). 

· Unrepresentative membership
.

Challenges facing regional organisations

The protection of civilians during conflict is a challenge for states, functioning or not, primarily as a result of a lack of capacity and/or will, according to Dr Aning. In addition, while states often pledge to take steps to protect civilians, in reality they are often unable or unwilling to implement or uphold such guarantees. Furthermore, within the Western Africa context, perpetrators of civilian protection and human rights violations are often rewarded with access to political power. It is therefore impossible to design protection strategies in a region where those in authority do not take protection seriously. He concluded that until the responsibility for ensuring civilian protection is respected by both state and non-state actors, the norm of protection will remain at the level of rhetoric
. This cold dose of reality in one part of the continent drives home the complexity of finding solutions to the abuse of civilians during conflict. In addition, some other regional challenges are: 

· Budgetary constraints,

· Lack of administrative capacity,

· Political diversity (failure to agree on common objectives and non-adherence to principles, norms and rules), 

· Reactive capability rather proactive,

· Unclear structural and political relationship with regional and sub-regional mechanisms due to members’ multiple memberships in both AU and sub-regional mechanisms,

· Weak command and control, logistics and support capacities as well as limited troop interoperability and integrated mission planning,

· Poor in-house information and intelligence analysis (early warning centres) capacity, and

· Weak communication capacity
.

Challenges facing peacekeepers’ ability to protect civilians

· The ability to identify legitimate civilians from those who support rebel groups. 

· Little guidance how to accomplish “civilian protection”.

· Unclear authority to act.

· Lack of contributors.

· Lack of sufficient capacity to act.

· Lack of operational guidance and military preparation
.

CONCLUSION

The protection of civilians during peacekeeping operations by the UN and regional organisations is a contemporary issue that is steeped in complexity and multidimensionality. While much can be said about the regulatory framework to prevent such chilling atrocities that we have evidenced on the continent, the sad reality is that it failed thousands of civilians. Peace Support Operations by its very nature has as its end state the creation of an environment that protect the rights and freedoms of civilians and non-combatants. It is however the motivation for PSOs in the first place, that often lies at the root of abusing and vandalising the rights of civilians. 

As depicted above, there are various movements to ensure the protection of civilians. These range from admirable efforts on the part of the UN, to a realisation that regional organisations should be allowed more leeway in this regard. The emerging norm of responsibility to protect is widely welcomed, as it will assist in guiding institutions on a moral, political and practical level, especially if the necessary political will and commitment is realised to find more realistic solutions. However, notice should also be taken of the challenges that not only face the UN, but also regional organisations themselves, as well as the eventual implementers, namely the peacekeepers themselves. 
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