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SUBJECT . Employment of the Defence Force

1. In your memorancum dated 23 June 2003 you reguestad aur Office 1o

edvisa on the following:

i Whether the provisions in the Defarce Acl £2 of 2002 that ampawer
the Minisier of Defence to amploy the Defence Force and to infarm
Pariamenl of such, specfically reguires & consiilutional
amandment?

ii) If the Defence Act allers the constitutional provision: concarring (he
notfficetion of Pardiament and Parliament's role and rasponsibifity in
ragpaci of a report on the employment of the Defence Foroe? if 50,
whal are the legal implications of such alleraiian?

iy Did the President inform Parllament of the amployment of the
Defence Foprce in fuliilmeant of an intemational obligetion in
accordance with seclion 201 of the Constitutian?

Whether the provizions in the Defence Act that empower the Minister of
Defence to employ the Defence Force and fo inform Perliament of such,
spacificaliy requiras a constitutional amendment?

2 Saction 201(2; of the Constitution provides that only the President, as
nezd of the national executive, may authoriss the employmant of the
Cefence Force =

(&) in co-pperation with the police services;
(8] indefence of the Republic; or
(e} in fulfilment of an internaiional obligation.




3. The Defence Acl (excepl seclions 55 and 57) came inio effact on 23 May

2003, Section 18(1) of the Act provides that in addition to the employment
of the Defence Force by the President in fhe circumstances listed in
section 201(2). the President or the Minister of Defence, may eulhorise ihe
emplovment of the Defence Force for service inside the Republic or in
intermations! waters o -
(&) preserve fife, heslih or property in  emergancy or
humanitarian refef oparations;
(b}  ansure the provision of essential services;
{c) supporl any departiment of stale, induding suppon for
purposes of socio-economic uplifirment; and
{d) 1o effect national border contral,

. While the Minister of Defence is empowerad to employ the Defence Force

for the circumstances listed in section 18(1), only the President may
employ the Defence Force for the purpose stated in section 201(2) of the
Constitufion. Thus the purposes of employing the Defence Force in terms
of the Defence Act and the Conslitution are different As such we are of
the opinion thet seclion 18{1) of the Defence Act iz not jn conflict with

saction 12 the Constitution and itutional emendment 1§ no
raquired.

Does the Defence Act alter the constitutional provision concerning the
notification of Parliament and Parliament's roke and responsibillty in
respect of a report on the employment of the Defence Force? If so, what
are the legel implications of such alieration?

5, Section 201(3) of the Constitution provides tha! when the President

employs the Defence Foree in larms of seclion 201{2), he must inform
Farliament promptly and in approprigte detall of the reasans for the
employment, any place where the force s being emploved, the number of
people involved, and ine pericd for which the force is expecied 1o be
employed.

. Seclion 18(4} of the Defence Act further slipulates that i the President

employs the Defence Force In terms of section 201(2) of the Constitution,
the President musl glso inform Pariament of the expenditure tncurred of
expectad to be Incurred in such employment. While this provision in not &
constilutional aoligation, it i neverlhaless a legal obligation thel the
President muest fulfil,

In terms of sechon 18(5) of the Defence Ad, when the President or
kfinister, g5 the case may be, employs the Defence Force in terms of
saction 18{1), Pariament may by resolufion within seven days afler
recaiving the information -

[a) confirm any such authorsation of employment;

ib}  order the amendment of such authonsation;

{c) order the subslitulion for swch suthorsstion of any olher

appropriate authorisation; or
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(g}  order the termination of the employmett of the Defence
Forca.

An orger contemplated in section 18(S)(bkid} will not, however, affect the
validity of the auwthersafion up to the moment of the passing of the
resolution by Periament, Such an order glso does not aifect the validity af
anything done by virlue of ihe suthorizalion up fo the momen! thal the
amencment, substitution or terminafion of the suthorization iakes efiect
All rights, privileges, abligations or lisbililies acquired, sccrued or incured
2s 8 result of the autharisation for the ampioymert of the Defence Fores
era not effected Up to the momand thal the resolution takes effect [seclion
18(58) of the Defence Act).

The employment of the Defence Force in tems of section 201(2) of the
Canslitution mus! he distirguishead from 2n emplovmnent in lerms of section
18 of the Defence Act. Whan the Defence Force is emploved in lerms of
the Constitidion, such an arder is not subject 1o ihe approval of Parliamerit
and it may nol emend, substtute or {erminele such employment
Furthermore, the notice i terms of secticn 20113) remains unaffected by
the Defence Act save for the additional reguirement provided for in ssction
18i4) of the Act.

Did the President inform Parlisment of the employment of the
Defence Force in fulfilment of an international opblipation In
sccordance with section 201 of the Constitution?

Im our opinion deted 23 Juns 2003 we indicatad that the term “promptly” in
section 201 of the Consliivtion must be intarpreiad to maean “without
unreesonable dalay”. We are of the view thet the reference to seven davs
in section 201(4} is not intended to define the paked refered 1o in section
201(3)

i1, Provisions of the Constfitulion need to be interpretad purposively. The

purpase of section 201 Is 1o provide parharmentary oversight over the
employmeni of the Defence Force when it is empiovad in terms of sechion
2014024 If the information reguired is not provided “withoul unreasonabls
defay” it eould render pariiamentary oversight over such employment
ineffectual. Meverlheless, wnether or not the President acted "promptly”
remeing & factual enguiry,

Saechon 201(4) applies only wher Pariament does not it during the firs!
seven days afler the Defence Force was emploved in terms of seclion
AC4{Z], In such an inslance ine Presideni must provide the information
required by sestion 201(3) 1o the appropriaie oversight commitise, i.e. ihe
Joint Standing Commitlee on Defence. As section 201(4) deess not
spesifically stale that the said information must be provided to the
Commitles wilhin seven dave, It is our view that by necassary implizetion
the pravision regures submission of the information "promptly”, e, without
unreasonable delay,

et




13. We have been unable io establish with canainty when the President
employed the Defence Force. If the President employed the Defence
Force in Januery 2003, i.e. during & period when Parllament wes not in
seszion, he was obligped in terms of section 201{4) 1o provide the
information specified o the Joint Standing Commitiee on Defence without
unreasonable delay after employing the Defence Force,

14. 10 the Presidenl Inceed emploved the Defenca Force in January 2003 but
only natified Pariament of such employmant in March 2003, this would
prima facie indicate non-complizance with the provisions of section 201 of
the Constitution.
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