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MEMORANDUM
PROPOSED AMENDMENTS TO THE BILL ON INTELLECTUAL PROPERTY RIGHTS
FROM PUBLICLY FINANCED RESEARCH AND DEVELOPMENT
MINISTRY OF SCIENCE AND TECHNOLOGY
( 22nd October 2008)
1.
INTRODUCTION

On the 19th August 2008 and the 3rd September 2008, the Department of Science & Technology (“Department”) briefed the Select Committee on Education and Recreation (“Select Committee”) on the Intellectual Property Rights from Publicly Financed Research and Development Bill: B46B-2008 (“IPR Bill”) on the response to the public comments and hearings of the joint sitting of the Portfolio Committee on Science and Technology and the Select Committee on Education and Recreation held on 29th and 30th July 2008, and the subsequent amendments effected to the IPR Bill.


During the briefing of the 19th August 2008, the Select Committee noted that the IPR Bill had not been formally referred to them and that the briefing by the Department was a preliminary briefing and that the Select Committee would be able to properly deal with the IPR Bill after it had been formally referred to them.

 
The briefing on the 3rd September 2008 was pursuant to the IPR Bill having been formally referred to the Select Committee after the National Assembly second reading and approval of the IPR Bill on the 21st August 2008.

 
This memorandum details the amendments emanating from the discussions with the Select Committee during the briefing of the 3rd September 2008 and the reasons for such amendments.

2.
PROPOSED AMENDMENTS
SECTION 4
1. On page 4, in line 3, after the second “the”, to insert “regulations and any”

2. Section 4.2 as amended would read as follows:

 
4.
(2)
A recipient that prefers not to retain ownership in its intellectual property or not to obtain statutory protection for the intellectual property must – 

 
(a) make the choice in accordance with the regulations and any guidelines published by NIPMO by notice in the Gazette;  and 

(b) within the period set out in section 5(1)(e), notify NIPMO of the decision and the reasons therefore.

SECTION 10
1. On page 6, from line 30 up to and including line 31, to omit "for as long as revenue are derived from such intellectual property".
2. On page 6, in line 31, to omit “rights expire” and to substitute “right expires”.

3. Section 10 (1)as amended would read as follows:


10.
(1)
Intellectual property creators at an institution and their heirs are granted a specific right to a portion of the revenues that accrue to the institution from their intellectual property until such right expires.

3.
REASONS FOR PROPOSED AMENDMENTS

During the briefings to the Select Committee, from the discussions with the Select Committee, it became apparent that regulations needed to be promulgated as a basis for the ‘guidelines’ referred to in section 4.2. 
 
The Department humbly submits that the amendment to section 10(1) was required to:

(i) clear an ambiguity created by the phrase proposed to be deleted on page 6, line 30; and also

(ii) cure a clerical error, as “rights” on page 6, line 31 did not have an antecedent and had the amendment not been proposed, there would have been an ambiguity in interpreting section 10(1) in respect of what “rights” were being referred to. 

4.
CONCLUSIONS 

The Department submits that the proposed amendments do not negatively affect the IPR Bill.  
 
The amendment to section 4(2) strengthens the IPR Bill in that the regulations to be promulgated by the Minister would provide a basis for NIPMO to develop and publish any guidelines, thereby ensuring that the choices referred to in section 4(2) are easily identifiable.

 
The amendment to section 10(1) cures the ambiguity that would have resulted owing to the original section 10(1).

Department of Science and Technology
22nd October 2008
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