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1. INTRODUCTION

The Legal Aid Guide 2008 is a revision of the Legal Aid Guide 2002. It seeks to update information and the processes by which legal aid is administered and granted. The guide is comprehensive and provides detailed information on all procedures and policies.

The following paper provides a summary of the Legal Aid Guide. Due to the length of the Guide, this paper seeks to point out key areas and give a brief overview of the document. It also makes suggestions and comments regarding the content.

2. COMMENTS PER SECTION

CONTENTS

This section contains both a quick contents and a more detailed contents page.

HOW TO USE THIS LEGAL AID GUIDE

This section provides instructions on how the Guide must be used and contains a key for symbols used in the document.

EXPLANATION OF USEFUL WORDS

This section contains 12 pages of definition of words used in the Guide. The section defines certain legal and technical words and terms unique to the Legal Aid Board.

	The words are simply defined and easy to understand.


	A few words which are understood in every-day usage are defined. This unnecessarily adds to the length of the Guide. For example complainant is defined as a "person making a complaint"1 and consent defined as "agree to or agreement".


	Overall this section is useful and will assist those using the Guide.



PART 1: PREAMBLE

CHAPTER 1:

The LAB mandate and structure is described in Chapter One. An overview of the organisational structure is both explained and visually represented.

The LAB is governed by a Board of Directors. The Board members are appointed by the Minister of Justice and Constitutional Development. Their term of office is 3 years but a Board Member whose term of office has expired is eligible for re-appointment.

	The Chief Executive Officer (CEO) leads a team of Executive Managers, based at the LAB's National Office, including the Chief Operations Officer (COO) and the National Operations Executive (NOE).


	The LAB has 5 Regional Offices headed by 5 Regional Operations Executives (ROEs) who report to the NOE at the National Office. A sixth Regional Office is scheduled to open during the 2009/2010 financial year.


The LAB has 59 Justice Centres and 49 Satellite Offices. The Centres are headed by a Justice Centre Executive (JCE) who reports to the ROE. The Justice Centres and their Satellite Offices are responsible for the actual delivery of legal aid services. The number of Justice Centres and Satellite Offices are scheduled to increase in 2008/2009 and 2009/2010.

CHAPTER 2: LEGAL AID BOARD VISION AND OUTCOMES

The vision and outcomes, objectives and strategies of the LAB are described as per its Strategic Plan.

CHAPTER 3: THE LEGAL AID GUIDE

This very short chapter deals with the administration of legal aid, documents governing legal aid provided by Justice Centres and the availability of the Guide to legal practitioners.

	It is suggested that Part 1 be labelled Introduction or Overview of LAB rather than Preamble.


	Chapter 1 describes the legal mandate and Chapter 2 describes the manner in which LAB gives expression to this mandate via its Strategic Plan. It is suggested that sequentially, the contents of chapter 2 should follow section 1.2. Chapter 2 should therefore be incorporated into Chapter 1 and follow after section 1.2. Section 1.4 should become Chapter 2, dealing with the structure of the LAB separately.


	It is suggested that Chapter 3 should be removed from the Guide.


	Section 3.1 and 3.3 should be included under the section on 'How to use this Legal Aid Guide'.


	Section 3.1 describes the need for the Guide and the date that it would come into operation. It should be incorporated under 'What is the Legal Aid Guide?'.


	Section 3.3 describes how to obtain the Guide and would fit better under this section. In addition, this information should appear earlier on in the Guide rather than in its current location.


	Section 3.2 deals with issues relating to Justice Centres. It is suggested that it be included under section 1.4: Overview of LAB organisational structure.


PART 2: LEGAL AID POLICY

CHAPTER 4: LEGAL AID MATTERS

4.1. LEGAL AID PROVISIONS

This section describes the circumstances in which legal aid is provided in terms of the Constitution, 1996 and the Legal Aid Act, 22 of 1969. In terms of the Constitution, legal aid must be provided if substantial injustice would result. The LAB defines substantial injustice as "when a person without legal aid would experience injustice by being sentenced, or having the possibility of being sentenced, to direct imprisonment of more than 3 months or in a civil matter where it affects their constitutional or personal rights". Legal aid will be granted to those who meet the criteria of the LAB means test. Persons entitled to legal aid are listed in the Guide.

	The wording "subject to any limitation in terms of Section 36" in paragraph 2 on page 42 should rather read "subject to the limitations in terms of Section 36. Section 36 does not contain a list of limitations but rather must be applied in its entirety.


	On pg 42, the definition of 'substantial injustice' is a LAB interpretation of the term and does not come from the Constitution. It should be a separate bullet point.


4.2. RESIDENCE OF APPLICATION AND SEAT OF COURT

Legal aid is granted to those physically resident in South Africa. Exceptions to this requirement are also listed.

4.3 CRIMINAL TRIALS UNDER SECTION 35(3)(g) OF THE CONSTITUTION AND SECTION 73 OF THE CRIMINAL PROCEDURE ACT

Legal aid is granted to accused persons in terms of section 73 of the Criminal Procedure Act 51 of 1977 and the Constitution at all levels of the court system. Further, where an accused faces the possibility of being sentenced to a minimum sentence, that accused may be entitled to legal aid if they cannot afford legal representation.

The number of matters for which legal aid is offered, at District Courts has increased. The JCE has the discretion to grant legal aid in other matters at District Court, if substantial injustice would result.

4.4 CRIMINAL APPEALS UNDER SECTION 35(3){o)

The granting of legal aid in respect of criminal appeals is set out in detail in this section. The section also sets out when an accused has automatic right of appeal and when the accused has to apply for

leave to appeal. It clarifies the law in light of the Constitutional Court ruling in Shinga v The State CCT 506/06. The right to legal aid for appeals is limited.

4.5. LEGAL AID IN OTHER CRIMINAL CASES

An accused who does not qualify for legal aid in terms of the Constitution, will only receive legal aid if ordered by Court.

4.6 CO- ACCUSED

One legal aid practitioner should represent up to five co-accused, as long as there is not a conflict of interest between the different co-accused.

4.7. BAIL APPLICATIONS

An accused will only be granted legal aid for more than one bail application with the consent of the JCE. Legal aid will only be granted for bail appeals if the JCE is satisfied that on a balance of probabilities, that there is a chance that the appeal will succeed.

4.8. CIVIL CASES

This section sets out both the instances when legal aid is granted in civil matters and when it would not be granted. These exclusions now apply to the work of both Judicare and Justice Centres.

4.9. LABOUR CASES

Legal aid is granted for matters at the Labour and Labour Appeal Courts but not for matters at the CCMA or Bargaining Council.

4.10 DIVORCE AND FAMILY LAW MATTERS

Legal aid is granted for matters instituted in the Divorce Court, unless the JCE grants approval for action to be instituted in another court.

Legal aid is also granted to vary or enforce a divorce order relating to custody and access to children.

4.11 NON-LITIGIOUS LEGAL SERVICES

Legal aid will be granted for non-litigious matters in certain instances.

4.12 LAND RESTITUTION CASES

Legal aid is granted on a limited basis for cases under the Restitution of Land Rights Act 22 of 1994.

4.13 LABOUR TENANT, EST A AND PIE CASES

Legal Aid may be granted for persons affected by the Land Reform (Labour Tenants) Act 3 of 1996, the Extension of Security Act of Tenure Act 62 of 1997 and the Prevention of Illegal Occupation and Eviction from Land Act 19 of 1998. The granting of legal aid is subject to specific funding being made available to the LAB by government.

4.14 ASYLUM SEEKERS

Legal aid is granted for asylum seekers applying for asylum under the Refugees Act 130 of 1998 but only for the application. Further legal aid will be granted at the discretion of the JCE.

4.15 HAGUE CONVENTION CASES

The Hague Convention deals with international child abduction. Legal aid may be granted in these matters.

4.16 EQUALITY COURTS

The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 provides that legal aid may be provided in Equality Courts. The LAB does not provide legal aid where claims are made for personal damages.

4.17 CHILDREN'S CIVIL MATTERS

Children are granted legal aid in civil proceedings where substantive injustice would result and are not subjected to a means test. The criteria used to make this determination are listed in the Guide. Various pieces of legislation applicable to children's matters or where a child's interests are at stake, require that legal aid must or may be provided.

	Pg 72 states: "a child will not have to qualify for legal aid through any means test if the child needs legal representation for civil proceedings, if substantial injustice would otherwise result." However one of the criteria in determining substantial injustice is the financial situation of the child or the child's parents or guardians. How are the financial means of a child or the child's parent or guardian determined?


4.18 MENTAL HEALTH CARE ACT USERS

Legal aid may be granted to mental healthcare users in terms of the Mental Healthcare Act, if substantial injustice would result and subject to a means test.

CHAPTER 5: QUALIFYING FOR LEGAL AID

5.1. INDIGENCE AND MEANS TEST

The LAB determines indigence by applying a means test to the income of a legal aid applicant. There are three steps in the Means Test Enquiry. Step one and two are applicable to both civil and criminal matters while step 3 applies only to criminal matters. An applicant qualifies for legal aid in terms of step 1 if they do not have an income or assets or receive a state grant or pension. A person qualifies for legal aid in terms of step 2 if, although they earn an income or possess assets, the nett income or assets are the same or below the threshold amount.

A single applicant must earn a nett income of R5 000 after deduction and a household must earn a nett income of R5 500 after deduction to qualify for legal aid. Further immovable property must not be valued more than R75 000 and a moveable property must not be valued at more than R300 000.

In terms of step 3, a criminal accused will qualify for legal aid even if they do not pass the means test if the accused is appearing in a Regional or High Court and cannot afford legal representation or in the case of a criminal appeal, substantial injustice would result if legal aid is not granted. The Constitutional Case Management Committee will determine such an application according to the criteria set down in the Guide.

The Guide also sets out the criteria to determine whether legal aid should be granted in cases where the applicants are a group or class of people; where legal aid should be partially subsidised; where the applicants are spouses; where the applicants are entitled to legal aid in terms of section 35 of the Constitution or are children or mental healthcare users.

Legal aid may be granted in criminal matters in the Regional and High Court by the JCE where the applicant is over the means test by R1 000 and by the ROE where the applicant is over the means test by R2 000.

	The threshold income for a single applicant and household only differ by R500 although a household may comprise many individuals. What criterion was used to determine these threshold amounts?


5.2. PROOF OF QUALIFICATION

This section sets out the documents required as proof of income. It also sets out factors that a JCE must consider in determining whether a person qualifies for legal aid.

	It is suggested that "an applicant must satisfy the JCE that he/she is a natural person who is indigent as set out in this Guide" be changed to "an applicant must satisfy the JCE that he/she is an indigent person" or "an applicant must satisfy the JCE that they are indigent".


5.3. LEGAL AID UNDER THE CONSTITUTION

Legal aid must be granted where the LAB determines that substantial injustice would otherwise result, subject to the limitation of section 36 and relevant legislation. A JCE may grant legal aid telephonically for an urgent matter. Children in criminal matters qualify for legal aid without passing a means test. Costs may be recovered from their parents.

	The information in section 5.3 and 5.3.2 is a repeat of sections 4.1 and 4.17.1. This is unnecessary.


	Section 5.3.2 should be included under section 5.2.5: Further factors affecting qualification, and the rest of section 5.3 should be removed.


5.4. LEGAL AID IN CIVIL CASES UNDER THE LEGAL AID ACT

This section deals with the criteria used to grant civil legal aid.

	This section should be incorporated under section 4.8 which deals with civil legal aid in great detail.


5.5. FORMAL APPLICATION FOR LEGAL AID

This section lists the persons who are authorised to receive legal aid applications and the formal requirements for submitting an application. It suggests the steps that need to be followed by a presiding officer before legal aid is ordered by the Court. The manner in which court ordered costs must be recovered are also set out. Where an application is made for legal aid in a civil case continuation, a merit report must be submitted to the JCE.

CHAPTER 6: THE GRANTING AND AUTHORISING OF LEGAL AID

6.1. APPROVAL AND REFUSAL OF LEGAL AID

The criteria used to grant and refuse legal aid are set out in this section. The JCE, ROE and NOE have discretion to grant legal aid under certain criteria where a person does not quality in terms of the means test or in terms of this Guide. This discretion may be delegated to certain listed employees of LAB.

6.2. APPEALS AGAINST REFUSAL OF LEGAL AID

When legal aid is refused by the JCE, the applicant can appeal this decision to the ROE. If legal aid is again refused an appeal can be made to the NOE. If the appeal is yet again refused, the applicant is entitled to apply for judicial review of the NOE's decision or to apply to Court for an order granting them legal aid.

6.3. TERMINATION OF LEGAL AID

Legal aid can be terminated through the conduct or decision of:

	the legal aid recipient;


	the instructed legal practitioner and


	the LAB.


The different grounds on which legal aid may be terminated are discussed in detail. Depending on the circumstances of each case, legal aid may again be granted or refused.

CHAPTER 7: THE DELIVERY SYSTEM FOR LEGAL AID

7.1 THE DEVELOPMENT OF LEGAL AID DELIVERY METHODS

The LAB has moved from a Judicare system to a mixed delivery system where legal aid is mainly provided by salaried employees and supplemented by Judicare attorneys.

7.2. CHOICE OF LEGAL REPRESENTATIVE

A legal aid applicant has no right to choose a legal representative in a case. If there is no conflict of interest in a matter, a legal practitioner may represent up to five accused in a matter. If there is a conflict of interest different legal practitioners must be appointed. Client confidentiality must be protected where more than one LAB practitioner represents different accused in the same matter.

7.3. IMPACT SERVICES POLICY

This policy details the basis under which impact litigation may be undertaken. The aim of impact litigation is to establish legal precedents.

CHAPTER 8: JUDICARE

8.1 JUDICARE ACCREDITATION SYSTEM, INCLUDING BLACK ECONOMIC EMPOWERMENT POLICY

Judicare refers to private legal practitioners who support the LAB in providing legal aid. Legal practitioners may apply to be included in the Directory for the areas in which they practice. Practitioners enter into Service Level Agreements with the LAB. A transparent database system allocates Judicare instructions to practices of accredited lawyers, incorporating principles such as:

	Equity principles


	BEE


	The need to distribute Judicare fee income


	Giving preference to local and full-time practitioners


	Matching experience with the requirements of each case.


The Judicare accreditation system is set out in further detail.

8.2. JUDICARE ACCREDITATION SYSTEM

Legal aid instructions are allocated to legal practitioners in accordance with the LAB's Judicare Accreditation System for accredited legal practitioners. The distribution of legal aid instructions through the Judicare Accreditation System takes various factors into account as listed in the Guide.

8.3. EXCLUSIONARY LIST

The LAB has compiled an exclusionary list of legal practitioners to whom cases must not be referred. A practitioner will be excluded if that person's action falls into one of the listed factors. A decision not to issue further instructions to a practitioner is made after conducting an enquiry and considering representations from the affected legal practitioner.

8.4. EXTRACT FROM THE LAB'S JUDICARE ACCCREDITATION SYSTEM

The criteria used to determine the BEE component of LAB Judicare Accreditation System is outlined in this section.

8.5. TARIFFS PAYABLE TO JUDICARE PRACTITIONERS

Guidelines for paying legal practitioners carrying out Judicare are set out in this section.

8.6. CONSTITUTIONAL CASE MANAGEMENT COMMITTEE

The role of this committee is to consider applications for legal aid where the applicant exceeds the means test. The committee will also monitor the cases referred to it, to ensure that they are conducted cost effectively.

8.7. JUDICARE REPORTS AND ACCOUNTS

This section provides various guidelines to Judicare practitioners in conducting work on behalf of the LAB. It also stipulates the manner in which a Judicare practitioner must account for fees incurred in a matter.

CHAPTER 9: CO-OPERATION PARTNERS

The LAB enters into co-operation agreements with co-operation partners such as non-governmental organisations (NGOs) that are capable of delivering legal services of a specialist nature or within a particular geographical region. This section details the guidelines and procedures applicable to co-operation partners in conducting legal aid work.

CHAPTER 10: GENERAL POLICY

This section sets out the general policy of the LAB. A legal aid applicant is entitled to confidentiality and privilege except where the Promotion of Access to Information Act 2 of 2000 requires disclosure. The Guide details the exercise of discretionary powers regarding the contribution to the cost of legal aid, the NOE's discretion to grant legal aid and general discretionary powers of the CEO and NOE.

This section also details the general provisions for all civil matters. It sets out the policy regarding fraud and the abuse of legal aid. Legal aid does not contribute to costs in civil cases.

PART 3: LEGAL AID PROCEDURE

Chapter 11 : APPLYING FOR LEGAL AID

11.1 PROCESSING APPLICATIONS - ADMINISTRATION AND VERIFICATION

The steps for applying for legal aid are detailed in this section. The process of granting legal aid is also set out.

11.2 CO-ORDINATING AND EVALUATING APPLICATIONS - CRIMINAL CASES

Justice Centres are responsible for co-ordinating legal representation in criminal matters for set magisterial districts. This section details the manner in which merit reports, cost orders, contributions, applications for leave to appeal and appeals should be dealt with.

11.3. CO-ORDINATING AND EVALUATING APPLICATIONS - CIVIL MATTERS

Justice Centres are responsible for co-ordinating legal representation in civil matters for set magisterial districts. Merit reports and undertakings relating to the benefits due to the Board and recovery of costs are also dealt with in this section.

11.4 PROCESSING APPLICATIONS - CATEGORIES OF APPLICANTS

The specific provisions for the processing of applications relating to Co-accused, Labour Cases, Matrimonial Matters, Asylum Seekers and Hague Convention Cases are dealt with in this section.

11.5 DUTIES TO ENSURE PAYMENTS TO THE LAB

When legal aid is granted in any civil matter, the JCE must ensure that the legal aid applicant undertakes in writing on the LAS form to authorise the LAB and the legal practitioner to ensure that monies owing to the LAB are collected

Chapter 12: DELIVERING LEGAL AID

This chapter sets out the practical steps by which legal aid is delivered. This includes the allocation of instructions, executing instructions by the LAB, the executing instructions by a legal practitioner, the executing instructions in respect of general issues, the reporting on executing instructions and the procedures for appeals.

CHAPTER 13: JUDICARE PROCEDURES

This chapter details the procedure by which Judicare is allocated matters and the procedure by which Judicare practitioners must submit accounts to the LAB. Matters dealt with are: the accreditation system, the rendering of accounts and payment of fees, account assessment and taxation, the relationship between the LAB and the legal practitioner's subcontractors, the items excluded from payment under legal aid tariffs, payment methods and intention to dispute, the procedures for disputes over legal practitioner's account, prescription of accounts and self-invoicing.

CHAPTER 14: CO-OPERATION PARTNER PROCEDURES

This chapter details the procedures by which Co-operation partners are allocated legal aid matters and interact with the LAB. Matters dealt with are: requesting, processing and approving co-operation agreements and monitoring and managing co-operation agreements.

ANNEXURES

The Guide contains all the forms and documents used by the LAB.

3. OVERALL COMMENT

The Guide is written in plain language and is easy to understand. The cross reference marks are helpful. The Guide is well set out and provides great details of all processes and procedures. However, is tends to be repetitive in places.

