NOTES ON PRESENTATION BY JAMES SELFE MP TO THE STANDING COMMITTEE ON PRIVATE MEMBERS' LEGISLATIVE PROPOSALS AND SPECIAL PETITIONS ON THURSDAY 7 AUGUST 2008 AT 12:30

1. Thank you for the opportunity and thank you for accommodating my schedule. My apologies for not being able to attend last week.

2. Let me explain the originals of this proposal:


· Two Constituents:
- Immorality Act 1975
- Curfew Regulations in Transkei 1989
· Both resulted in criminal convictions.
· Both required to fill in application forms - one for a job; one for a visa.
· The fact that they had criminal convictions created problems.
· I interceded with the Department of Justice, but was informed that the only way to expunge their records was to obtain Presidential Pardons.
· This is a cumbersome process, time consuming for the President and staff and humiliating and wrong to apply for pardon for something that should not have been an offence in the first place.

3. Prompted the Bill:


· Seeks to expunge all records of offences that would not have been an offence in an open and democratic society based on human dignity, equity and freedom - the formulation contained in sec 39(1 )(a) of the Bill of Rights in our constitution.
· Easier said than done. Thousands of laws, acts, ordinances, regulations, decrees, by-laws
- by the old SA Parliament and Government
- by the TBVC parliament and governments
- by provincial councils, divisional councils, city councils.
· Tried to enumerate them in a schedule but was not sure that all had been included (eg beach apartheid was enforced not by Separate Amenities Act per se, but by an ordinance passed by Cape Divisional Council).
· Also: not always possible to link offences directly to apartheid legislation (eg offences under Immigrations Act)
· Thus created a simple administrative action whereby a person can apply to have record expunged (clause 3)
· In the event that this application is rejected, creates a Criminal Records Board, chaired by a Judge, to hear appeals against decisions (clause 3).
· Clause 4 deals with administrative and procedural matters.
Such is the Bill as proposed. Subsequent to its introduction, the Minister of Justice and Constitutional Development has introduced a somewhat similar measure in the form of Criminal Procedures Amendment Bill (B42 - 2008). Clause 3 of this Bill seeks to expunge certain convictions under old order legislation. I am delighter that this measure has been introduced, but fear that it doesn't go far enough.

The new Sec 271B(1)(a) - (1) specifies a list of laws. If a person has been convicted in terms of these laws, the record is automatically expunged. In terms of contemplated 271 B(2) creates the opportunity for persons to apply in respect of other legislation not specified in 271 B(1), for expungement of the record, but limits this to:

"any old order legislation other than those referred to in sub-section (1) which was enacted either in the Republic or in any homeland
which

created offences that were based on race or which created offences with a view to promoting the policy of apartheid, which would not have been considered to be offences in an open and democratic society, based on human dignity, equality and freedom "

As I have said, there is a huge similarity. But I have two concerns:

(1) The Bill may not be processed at all, or may be processed in a form that does not meet the objectives of the Bill I am proposing.

(2) The Bill may not cover all the offences enacted by sub-ordinate legislatures (such as City Councils) nor is it clear whether the TBVC states are included within the ambit of "homelands".

Through my colleagues on the Portfolio Committee on Justice and Constitutional Development I intend to engage with the committee on this legislation to ensure that it is passed, and is passed in a manner that meets the needs that my Bill addresses.

Until that stage, my appeal is that the Bill remains on the agenda of your committee. Should the Criminal Procedures Amendment Bill be passed in a satisfactory form, I will gladly withdraw my proposal.
