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       16 October 2008
Public Hearings on the National Water Act

Chairperson of the Portfolio Committee – Ms CC September
Other members of the Portfolio Committee

Ladies and Gentlemen

Introduction

The Mvula Trust is a national NGO that has been active in the water (and sanitation) sector for the past 15 years. Although our work is mainly affected by the Water Services Act, we have become more involved in livelihoods and water resources projects in the recent years. Additionally, water services and water resources are intrinsically linked and as an organization we wish to contribute in promoting and encouraging a holistic approach in the water sector. We therefore welcome the opportunity to contribute to the improvement of the National Water Act (Act No 36 of 1998).
It has to be acknowledged that the National Water Act is a piece of legislation that is progressive, and highly regarded by many (including the international world). We would like to stress that the intention of the Act and the approach of Integrated Water Resources Management (IWRM) are sound and that we support these fully. However, it is our opinion that implementation is lacking, thus many of our recommendations and comments aim at assisting government in reviewing the Act to make it more ‘implementable’. 

The Mvula Trust fully acknowledges that implementation problems are related to various issues, including political, institutional, economical and financial realities. With our submission, we would like to inform the Portfolio Committee and Parliament of some aspects of these realities – experiences we have had ‘on the ground’, with the communities we are serving.
The Mvula Trust’s Contribution

Our contribution is as follows:-

· The NWA outlines the process the Minister will follow in making a Regulation or states that the Minister may make Regulations. However, in practice it is our opinion that too few Regulations have been made, specifically around offences or misconduct. This particularly relates to pollution and other breaches of the protection of water resources.  This creates uncertainty for implementation of the Act. It needs to have specific supporting regulations to make it easy to implement. 
· In practice it seems that the National Environmental Management Act (Act No 107 of 1998) is more useful in enforcing environmental protection – which in essence is practical, though linkages with the NWA need to be made more specific. This is of particular importance since the NWA still refers to the old Environment Conservation Act (Act No 73 of 1989).
· Chapter 3 deals with the Protection of Water Resources, with regard to pollution, it is not clear how the Department of Water Affairs and Forestry deals with the polluter being another government entity/sphere (e.g. a municipality, as a water user). It is a fact that some municipalities are responsible for polluting. The issue of dealing with pollution by municipalities needs to be dealt with in detail, as ‘cooperative governance’ prevents government entities/spheres of taking coercive action against other government entities/spheres. 
· Though the NWA makes provisions for prevention and remedying of effects of pollution (Part 4 of Chapter 3) and emergency accidents (Part 5 of Chapter 3), it does not deal with ongoing chronic pollution. According to Part 4 of Chapter 3, the catchment management agency is allowed to take ‘measures it considers necessary to remedy the situation’. We would like to propose that the NWA also allows the catchment management agency to take ‘measures which will prevent a similar situation from occurring again’. This would mean shutting down operations or installing necessary technologies – at the owner’s cost (this could also be a municipality).  
· A large part of the implementation of the NWA depends on the existence of catchment management agencies (CMAs). The process of establishing the CMAs has been very slow. Currently most CMAs are not up and running while the one or two that are up and running are still busy developing their strategies and functions which still have to be approved by the Minister. This means that most of the functions that the Minister/Department is suppose to delegate to the CMAs as envisaged by the Act are not being delegated. This is creating an infinite cycle: because CMAs cannot charge for water, they do not have income; because they do not have income, they cannot build their capacity, which in turn negatively affects their operations and the development of a catchment management strategy and thus DWAF’s perceptions and opinion of their functioning; resulting in activities (such as charging for water) not being delegated to the CMAs. We propose that the NWA expands the list of initial functions to be delegated to CMAs ((80) Part 1 of Chapter 7) to enable CMAs to run operations at cost-recovery.
· Schedule 1 water use (Permissible Use of Water) is one of the most interesting aspects of the NWA, in terms of contributing to improving livelihoods in South Africa. However, the NWA does not frame it in this context (which causes ignorance and great under-utilisation of this right) and we therefore propose to include a section in the NWA (or in Schedule 1) which expressly outlines the relevance of this water use to the well-being and advancement of the Nation. This aspect should be dealt with while being mindful of the Framework for sustainable Growth and Development. 

· Chapter 7 of the Act deals with disestablishment of CMAs, amongst other issues. On this issue, provisions could be made in the Act for institutional alignment through Mergers and Acquisitions of the weak CMAs by the strong CMAs as another option to that of disestablishment. In this regards the Act only mentions taking over or transfer of assets and liabilities after disestablishment. 
· The Department is busy with a process establish a National Water Resource Infrastructure Agency (NWRIA). There is no clarity about whether this Agency will be governed by this Act or a separate act. Even if it is incorporated into a separate act, this NWA must say something about it. The other issue that needs clarity is that of the relationship between this Agency and the CMAs. 
· There are serious problems with the transformation of Irrigation Boards into Water User Associations (WUAs). The targets set in section (89) of the NWA (Chapter 8) have obviously not been met and need to be revised. From an implementation viewpoint, WUA establishment needs to become easier and DWAF needs to deal with issues that are tabled that prevent transformation of Irrigation Boards..
· On the issue of water use charges for water use, the Department (through its institutions) is responsible for setting water use charges, regulating and enforcing charges. This is controversial and it is difficult to see how this is going to work in practice as the Department will be accused of being both a referee and player at the same time. The commendation is to separate these functions so that approval and regulation is independent as is the case with telecoms, energy, etc.
· The linkage between the NWA and the National Water Services Act is not clear; it is the Water Services Act that links to NWA better than the NWA does with the Water Services Act
. We believe there should be a clear link between the two acts: as water services are provided by local government, this makes local government a water user. However, provision of (basic) services is also a constitutional obligation – which therefore sets local government apart from other, ‘general’ water users. Certain measures to achieve compliance with the Act and its Regulations cannot be applied to local government without serious implications (e.g. restriction or suspension of water supply from a water work in cases of non-payment of water use charges) to human health, well-being and the economy. Practice has proven so far that ‘co-operative governance’ is not sufficient to achieve compliance – some government spheres/entities ignore this obligation (knowingly and unknowingly). It must be possible to set out rules of engagement and possibilities for recourse in cases of non-compliance.
· The National Water Act needs to include a definition on ‘meaningful engagement’. As the Constitutional Court cases around housing (Olivia Rd judgment) and water services (the Phiri case in Soweto) have proven, not complying with public participation requirements, especially around meaningful engagement, can have far-reaching consequences for implementation of legislation.

Conclusion

The Mvula Trust believes that by and large the Act is a very sound piece of legislation. We would like to thank the Portfolio Committee for the opportunity to contribute to the improvement of the Act.

� The WSA’s preamble states: “Recognizing that the provision of water supply services and sanitation services (…) must be undertaken in a manner consistent with the broader goals of water resources management.”
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