INPUT ON THE PRIVATE MEMBER'S BILL ON THE EMPLOYMENT EQUITY ACT, 1998 SUBMITTED IN TERMS OF SECTION 73(2) READ WITH SECTION 76(1) OF THE CONSTITUTION

1. Introduction

Mr. Willie Spies of the Freedom Front Plus submitted proposals on 7 November 2007, which seeks to amend the Employment Equity Act (Act 55 of 1998). The proposed amendments include the insertion of a new definition of "designated groups" under section 1

Legal process involved in amending any Labour legislation

Any proposed amendments to Labour legislation have to be submitted to the National Economic Development and Labour Advisory Council (NEDLAC) prior to their being submitted to Parliament (NEDLAC Act 35 of 1994, section 5 (1) (c)).

Amendments to Labour legislation should also be considered by government and specifically by the Minister of Labour and the Commission for Employment Equity (CEE) with regard to any amendment to the Employment Equity Act, 1998 prior to being submitted to Parliament.

2. LEGAL FRAMEWORK THAT INFORMS THE DISCUSSION REGARDING EMPLOYMENT EQUITY OUTLINED IN SECTION 3 OF THIS DOCUMENT

2.1 Section 9 (2) of the Constitution of South Africa states that:

"" .Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination may be taken".

2.2 The Employment Equity Act of 1998 (the EEA) was enacted as an enabling legislation to give effect to this clause of the Constitution. The purpose of the EEA is to achieve equity in the workplace by-

	Promoting equal opportunity and fair treatment in employment through the elimination of unfair discrimination; and


	Implementing affirmative action measures to redress the disadvantages in employment experienced by designated groups to ensure their equitable representation in the workplace.


2.3 Section 28 of the EEA established the Commission for Employment Equity (CEE). According to section 29 (1) of the EEA, the CEE consists of a Chairperson appointed by the Minister and the following 8 members nominated by NEDLAC, i.e. 2 representatives from the State; 2 representatives from organised business; 2 representatives from organised labour; and 2 representatives from community.

2.4 The key functions of the CEE as outlined by Section 30 of the EEA are primarily to advise the Minister on:

	Codes of good practice in line with section 54 of the EEA;


	Regulations in line with section 55 of the EEA;


	Policy; or


	Any other matter concerning the implementation of the EEA.


2.5 Section 42 of the EEA outlines the factors that need to be taken into account when assessing an employer's substantive compliance with the EEA, including amongst others the following:

	demographic profile of the national and regional economically active population;


	pool of suitably qualified people from designated groups from which the employer may reasonably be expected to promote or appoint employees;


	the number of present and planned vacancies that exist in the various categories and levels, and the employer's labour turnover;


	reasonable efforts made by a designated employer to implement its employment equity plan; etc.


3. PROPOSED AMENDMENTS AND DISCUSSION

3.1 Proposed amendment of Section 1 of the Employment Equity Act, 1998

A proposal is made that the definition of "designated groups" be changed from meaning black people, women and people with disabilities to meaning black people, women, people with disabilities and Free born South Africans. The argument is that the "Free-born South African" means all persons who reached their compulsory school-going age on or after 27 April 1994. The proposal also attempts to amend section 1 of the Act by adding An additional definition after the definition of "family responsibility"

Response:

The Constitution is clear that to promote the achievement of equality, legislative and other measures designed to protect or advance persons or categories of persons disadvantaged by unfair discrimination may be taken.

Firstly, free born South Africans (Le. Whites) who reached their compulsory school-going age on or after 27 April 1994 would not fall in the category of persons that have been disadvantaged by Apartheid in anyway, whether directly or indirectly.

Secondly, the Act proposes positive action for those groups (i.e. designated groups) where the disparity gap is significantly high, which needs to be addressed. Therefore, the focus is on the end result, which is to achieve an equitable and diverse workforce. There are no absolute barriers to Free born South Africans to enter the workforce - even with them entering the Labour market the means will justify the end results. If Free born South Africans from 1994 onwards that become part of the workforce are mostly white, the end result will never be achieved and the status quo in terms of the huge disparities will remain.

In reference to the motivation of the promoter of the bill which states:

lilt is ideal that as the South African democracy develops, the benefits of affirmative action measures should be made available to an increasing number of South Africans until some day in the future, we reach the stage where all South Africans are truly equal."

This is already implied in the Act, Le. when reasonable representation of any of the designated groups is achieved in terms of their economically active population - no obligation is placed on the employer to continue implementing affirmative action for that particular group.

The Department of Labour is opposed to this Bill. 

LABOUR RELATIONS ACT AMENDMENT BILL

Private Member's Bill

Response by the Department of Labour

Introduction

Mr. Mark Lowe of the Democratic Alliance submitted proposals on 14 June 2008, which seeks to amend the Labour Relations Act, 1995 (Act 66 of 1995). The proposed amendment include amending section 67 under chapter 5 by including a new subsection 9 which state: A union I or a federation of trade unions may, jointly and severally, be held civility liable for any damage or loss that maybe incurred by a member of the public, or by private - or public bodies, where the damager or loss results directly from the activities of a member or members of the union and I or federation of trade unions in the participation. Contemplation or furthermore of a protected strike supported the union and I or federation of trade unions was formally a party to and

That section 68 under Chapter IV be amended by the insertion of the following after subsection (5): A union I or a federation of trade union may, jointly and severally, be held civilly liable for any damage or loss that may be incurred by a member of the public, or by private - or public bodies, where the damage or loss results directly from the activities of a member or members of that union and I or federation of trade unions in the participation, contemplation or furtherance of an unprotected strike supported the union and I or federation of trade unions was formally a party to.

Legal process involved in amending any Labour legislation

	Any proposed amendments to Labour legislation have to be submitted to the National Economic Development and Labour Advisory Council (NEDLAC) prior to their being submitted to Parliament (NEDLAC Act 35 of 1994, section 5 (1) (c).


Response

The principle of freedom of association as articulated by the ILO is that there should be no special sanctions in respect of conduct associated with strikes. Strikes should not be targeted. There should be no sanctions other than those that exist in respect of other forms of collective activity - such as public protests and marches. In other words there should not be one set of rules for trade unions and another for other bodies that call protests and marches.

The principle of freedom of association as articulated by the ILO calls for proportionate sanctions for unlawful conduct. The sanctions should not be such as to lead to the dissolution of the trade union. A strict liability regime would have the effect of making the unions liable for all unlawful conduct even in circumstances when they have done all that is reasonable to prevent such conduct. The chilling effect of such a liability regime would trench on both South Africa's public international law obligations and the constitutional rights to protest and strike.

This shows that the courts have placed liability on trade unions when their members have engaged in unlawful conduct during strikes. In instances where there was a manifestation of criminal activities and/or unlawful conduct, as required by their constitutional imperative to protect property and lives the South African Police Services has acted where criminal activities were perpetrated under the disguise of industrial actions

It is evident from the amendment that its promoters do not understand the existing law. Whether protected or unprotected, the immunity provided in section 67 does not extend to criminal activity. Subsection 8 states: 'The provisions of subsections (2) and (6) do not apply to any act in contemplation or in furtherance of a strike or a lock-out, if that act is an offence.'

The jurisprudence indicates that where trade unions have failed to comply with the court interdict on the unlawful conduct of their members, the employer party had approached the courts to seek relief. In the case of Security Services Employers' Organization & Others V SA Transport & Allied Workers Union & Others (2007) 28 ILJ 1134 (LC), the court ordered the trade union to pay the amount of R500 000 for contempt of the terms of the court order. Furthermore, the Court sentenced to imprisonment union officials for a period of six months. Both sentences were suspended for five years provided that the trade unions were not found guilt of the same offense.

Moreover, the courts have in other common law jurisdictions held trade unions liable for the unlawful conduct of their members in collective action. Although there has been unlawful conduct associated with strikes and protests in the last few years, no one has sued trade unions for that conduct. Until our common law has been shown wanting in this respect, it is unnecessary to have an amendment that imposes strict liability.

The Department of Labour is opposed to this Bill.


