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SALGA SUBMISSION ON THE NATIONAL LAND TRANSPORT BILL

1 Background 

This submission on the National Land Transport Bill is in respect of the Bill as tabled in the National Council of Provinces – Bill version B51B-2008. The Bill has already been significantly amended by the Portfolio Committee on Transport in the National Assembly.

SALGA supports the approach taken in the Bill, which was initially framed in the document of 13th August 2007 of the National Department of Transport entitled ‘National Land Transport Strategy for the drafting of the National Land Transport Bill’; and encapsulated in the Bill approved by cabinet, published for comment and tabled in the National Assembly (B51-2008). The changes introduced by the Portfolio Committee on Transport (B51A-2008) are significant, but, in our view, have served to tighten and substantially improve the legislation rather than introduce any fundamental changes in philosophy. 

This submission has four sections apart from this introductory background. Section 2 makes some conceptual points which we believe are important in the management of land transport in South Africa and relevant to this legislation. Section 3 comments on how these have been accommodated in the Bill as it now stands, focusing in particular on the changes that have been introduced by the Portfolio Committee of the National Assembly. Section 4 notes some relatively minor, largely technical amendments which we nevertheless believe are important in enhancing the legislation. Section 5 contains a comment on funding.   

2 Some conceptual issues 

2.1 Clarity of accountability 

Effective decision making and implementation in government requires clarity of accountability. A large part of the failure of delivery, especially in relation to the built environment can be attributed to confusion of accountability between spheres of government. 

Most significant initiatives require some co-operation between spheres of government. However, co-operative government has often been wrongly interpreted to assume that all spheres of government must be involved in all activities in a manner that results in no specific sphere being clearly responsible and accountable. This tends to result in competition between spheres to optimise their own position and profile. 
Confusion has been particularly in evidence in relation to public transport, where, for example, municipalities are responsible for integrating transport through the transport planning function, yet key responsibilities such as the management of subsidised bus contracts, and the management of rail services currently lie with provincial and national government respectively, and result in initiatives and approaches which often run counter to municipal intentions. Certainly, the scope for public transport within the cities to be coherently integrated into a single, seamless, car-competitive network is greatly undermined by the current fragmentation.   

Structuring accountability effectively also requires related functions to be combined at the same locus of responsibility.  Transport is closely related to spatial planning, since the form of the built environment impacts significantly on transport needs, while transport patterns are probably a key determinant of the form of the built environment. 

2.2 Asymmetry  

Asymmetry denotes the fact that circumstances differ considerably across South Africa. Most notably, the challenges and opportunities differ between the bigger cities on the one hand and rural areas on the other. This results in different institutional requirements in different parts of the country.

2.2.1 Cities 

Ease of movement across cities is key to their success. The main reason why cities tend to form is that they facilitate intense interaction between people and organisations in a concentrated space. This is what determines the size of the urban market and drives urban economies.  But cities where intra-urban movement is difficult become socially fragmented and economically inefficient. Ironically, as cities grow, while the social and economic opportunities they offer become potentially greater, the challenges to intra-urban movement arising from congestion become more intense, often outweighing the benefits of their larger size. Ever greater sophistication is needed in city management and the management of transport related issues to meet these congestion and related challenges. Systems that are based mainly on private vehicle use as a means of addressing intra-urban movement are generally a failure.  

Daily movement across cities requires huge infrastructure investment as well as good strategic management and control over this movement. As indicated above, it requires a strategic approach to town planning decisions, such as zoning, and building plan regulations, as well as the location of key public and private facilities. These need to be supported by complementary decisions on infrastructure such as roads, water supply, electricity, sewerage and solid waste systems.

In South African cities, given the wide demarcation of boundaries, the vast majority of daily movement – over 95% – occurs within the municipal boundaries. Even in the Gauteng area the emphasis of movement is within each of the municipalities, rather than between them. The latest official origin-destination figures indicate that of all morning peak trips with destinations within the City of Johannesburg only 15.6% of those trips originate from outside the metropolitan municipality – mostly from Tshwane and Ekurhuleni. The figure for Tshwane is even smaller, with only 5.1% of morning peak trips originating from outside the municipality. Thus, while there is a need for significant co-operation between the municipalities, it follows that the key locus of responsibility for managing such movement should lie at city level, especially given all the other built environment related functions located at this level.

Cities are more easily able to marshal administrative capacity than rural areas, so are able to take on functions which may overwhelm small municipalities.    

2.2.2 Rural municipalities 

In rural areas populations are more dispersed and economies are not based on large numbers of people interacting with one another. This gives rural areas other advantages. Land is cheaper, for example, so in rural areas economies tend to be driven by activities which make use of production from the land. Some rural areas have single large foci of activity such as mining.

Thus, in rural areas work patterns do not require the same intensity of daily commuting that is evident in cities even though movement driven by the retail economies located around the urban centres that also serve as administrative nerve centres is not insignificant in the areas. Transport needs are more varied. On farms, transport needs tend to revolve around accessing the nearest town for shopping or health services or administrative requirements. But this tends to be weekly or more seldom. 

Economic linkages tend to be regional or district municipality wide in nature. For example, a retail shops in small rural towns will tend to source their supplies from major urban centres and other import routes. 

The pattern of movement in rural areas does not demand the same scale of infrastructure and organisation that is required in the major urban centres. At the same time, rural municipalities tend not to be able to access the level of administrative capabilities potentially available in major urban centres. 

2.3 Financing of public transport 

Public transport requires a sound funding model. Fare box revenues should be able to cover a significant proportion of operating costs, but the extent to which this is possible depends on a wide range of factors. Some of these are driven by features such as urban form, the ratio between peak and off-peak demand, and user income levels. 

However, where public authorities are able to exercise skilful strategic control over a city wide public transport system it is possible to reduce costs and enhance service levels. Important factors include measures to manage demand as well as supply, cross-subsidise between routes, and reduce peak level trip times by providing dedicated rights of way for public transport vehicles.

In areas where there are high levels of congestion, well directed capital expenditure on infrastructure (such as dedicated rights of way) and systems should reduce the need for operating subsidies; although given the dispersed nature of South African cities it is likely that some form of ongoing subsidy from sources other than fare box revenues will be required to provide an acceptable level of service. For the foreseeable future significant publicly funded investment in infrastructure will be required to establish cost effective systems that are both car competitive and minimise the need for ongoing operational subsidies.

Currently most funding for public transport is derived from capital and operating subsidies originating from national government. While these need to continue it is preferable to combine these with local own revenues dedicated to public transport. This provides more flexibility at local level while also providing an incentive to use revenues more effectively. However, the own revenue sources currently available to local governments are insufficient to support the substantial new investment and support for public transport now required.      

3 Accommodation of these concepts in the current version of the Bill 

3.1 Clarity of accountability, asymmetry and assignment of functions 

The functions allocated to the municipal sphere, while they seem to be quite lengthy list, are probably the minimum that could reasonably have been placed at municipal level, given the assignment in the Constitution of ‘Municipal Public Transport’ and ‘Municipal Planning’ as functions under Schedule 4 Part B, and ‘Municipal Roads’ and ‘Traffic and parking’ as functions under Schedule 5 Part B. 

Amongst the responsibilities given to the national sphere of government is sub-section (iv) which reads ‘assigning functions to the most appropriate sphere of government’.  Sections 11(2), 11(3) and 11(4) of this chapter then highlight the constitutional provisions such as section 156(4), which provide for devolution of responsibilities where a municipality is the most appropriate body to carry out such responsibility and has the capacity to do so. One of the key problems experienced over the last decade has been jurisdictional competition between provincial and local government, particularly in the metropolitan areas. Where provinces are made responsible for devolution of functions this has seldom been forthcoming in any area of government even where this is explicitly demanded by national policy. It is therefore appropriate that the bill as it now stands has attempted precisely to address issues of assignment of responsibility as explained in the previous section. It appears that one of the challenges of the legislators has been how to clarify accountability appropriately in line with the constitution and sound approaches to transport governance, in a manner which is sufficiently detailed so as to give clarity, while allowing the flexibility to accommodate asymmetry. 

Previously one of the responses to the challenge of fragmented responsibility was to provide for ‘Transport Authorities’. This approach was largely a response to the more fragmented system of local government which existed prior to late 2000. It was recognised by the 1996 Transport White Paper that transport needed to be governed primarily at city wide level, yet a multiplicity of municipal institutions existed within each city. Transport Authorities were thus intended to combine the fragmented set of municipalities within the city into a single body run by local councillors. 

However, apart from constitutional considerations, subsequent institutional developments have rendered them inappropriate. Firstly, in terms of municipal legislation Transport Authorities would have to be municipal entities. These cannot have authority in the manner in which a sphere of government has authority. And they cannot be governed by councillors. The creation of a Transport Authority appeared to solve the problem of fragmentation but did not, in fact do so. Real authority still remains potentially spread amongst the different spheres, with the result that the creation of a Transport Authority in the South African constitutional context can simply add further fragmentation. A number of legal opinions submitted in terms of the process of consulting around the passage of the current National Land Transport Bill have highlighted these difficulties; and the Portfolio Committee has responded appropriately by removing the concept of a Transport Authority from the proposed legislation.   

The approach now taken in the legislation is to be found in Chapter 2 of the legislation. The approach taken means that while more rural and less capacitated municipalities are not required by virtue of the definition of ‘municipal public transport’ to take on a range of functions which may be too onerous or inappropriate in their case, there is strong provision for such functions to be devolved to more capable city and possibly district governments where it is appropriate. 

An example of this is the provision that the operating licensing function can be devolved to municipalities as appropriate.

Section 12(1) of the legislation provides for inter-governmental co-operation, enabling provinces to ‘enter into an agreement with one or more municipalities in the province to provide for the joint exercise or performance of their respective powers and functions contemplated in this Act and may establish a provincial entity or similar body in this regard…’. 

Section 12(2) provides that ‘one or more adjacent municipalities may agree on the joint exercise or performance of their respective powers and functions contemplated in this Act, or may establish municipal entities in terms of the Systems Act for this purpose’. 

These measures should provide for instances where adjacent municipalities need to work closely with one another as well as instances where capacity is insufficient at municipal level; and provincial capacity can be more effectively brought to bear. This is more likely to be in rural areas where the patterns of linkages are more dispersed. 

3.2 Financing issues      

The Bill is unable to legislate for local tax sources since this would make it into a ‘Money Bill’, requiring a different and more onerous approval process requiring the support of National Treasury, which would not be forthcoming. The Municipal Fiscal Powers and Functions Act (Act No 12 of 2007) already provides a process whereby municipalities can propose revenue sources, and this would be the preferred route. 

The Bill does provide for what it refers to as ‘Public transport user charges’. However these are ‘subject to the Municipal Fiscal Powers and Functions Act…’ The user charges provided for include various forms of charges on parking, as well as on ‘land, buildings or other developments that generate the management of passengers, including land and buildings of which the state is the owner in its area…’

The one mechanism that is provided for in the bill is the creation of ‘Municipal land transport funds’. The merit in creating such a fund is that it highlights the revenue – or absence of revenue – available for the transport function. In general, there tends to be more support for providing funds for transport than many other functions. Other spheres – or municipalities themselves – may find it easier to create revenue sources, or provide grants to a Municipal Land Transport Fund in the knowledge that it could not be used for other general functions. 

The creation of a fund, with general conditions placed on what the fund can be used for, should allow for funding to be made available without imposing such detailed conditions as currently tends to occur. Imposing detailed conditions on the spending of resources by municipalities tends to create bureaucratic inefficiencies and delays. This is one of the issues highlighted in the following section. 

4 Recommended amendments 

There are only two small changes recommended. 

1. Firstly, a sub-clause 29(4) is needed which encourages funding conditions to be framed in such a way that they allow flexibility so as to facilitate ease of implementation. The following sub-clause is suggested:

29(4)  Any conditions imposed should be framed in a manner which permits flexibility and ease of implementation while requiring compliance with the principles of land transport policy as provided for in section 4. 

2. Secondly, the maximum length of time specified for ‘subsidised service contracts’ in section 42 and ‘commercial service contracts’ in section 43 should be increased from seven to 12 years. The maximum length of the contract should also ideally be linked to the number of kilometres driven rather than a time period. It is appropriate that contracts mirror the normal acceptable life of a vehicle. The contracts currently envisaged in terms of the new Bus Rapid Transit projects in Johannesburg and Cape Town are for 12 years, or a maximum number of kilometres. The following clauses are suggested to replace the current clauses 42(5) and 43(2)

42(5)  The validity period for a subsidised service contract must not exceed 12 years or a set number of kilometres envisaged to be driven over an equivalent period  

and

43(2)  The validity period for a commercial service contract must not exceed 12 years or a set number of kilometres envisaged to be driven over an equivalent period  

5 Comment on funding of public transport
It has been noted that this legislation cannot provide for the funding sources that are needed in order to properly implement this legislation since this needs to be dealt with through other mechanisms.

However, in passing this legislation it is recommended that legislators recognise that this places very significant constraints on what can be achieved and embark on processes outside the passage of this legislation to address the issue of needed funding sources to properly implement this legislation. 

Public transport can be funded either by local revenue sources or grants from the national fiscus. Revenue source should be sufficient and predictable. Most decisions related to transport have long term implications. Moreover, transport infrastructure is best financed through loans which are repaid over the lifetime of an asset, or at least a period of ten to fifteen years. In general, this is best provided for by municipalities having access to and some degree of control over their own local revenue sources offering a sufficiently large and buoyant tax base out of which loans can be financed. This can provide the long term certainty required in a manner which is not possible through grants from the national fiscus, which are seldom predictable beyond a three year time horizon. 

The original version of the Bill attempted to establish that municipalities be given a portion of the fuel levy, although, as has been noted, this is not feasible in the current legislation without it becoming a ‘money bill’. There is considerable merit in devolving a share of the fuel levy for this purpose. On the one hand, fuel users make use of the road infrastructure, while on the other hand it offers a disincentive to use private motor vehicles while offering a funding source for public transport.

However, it should be recognised that it is not feasible for fuel taxes to be varied at local level since differences across adjacent municipalities will significantly affect any service stations near the municipal boundary – either positively or negatively – while transportation of fuel across boundaries to sell in higher taxed jurisdictions offers easy scope for fraudulent earnings. Given that the rate thus needs to be set by national government, municipalities will be dependent upon this rate being increased each year by national government in order to compensate for inflation. There is a danger that as fuel prices increase because of industry conditions national government will be reluctant to fully compensate for inflation, with the result that real revenues to municipalities are eroded over time. This must be guarded against.            

Documentation issued by National Treasury indicates that government is seriously considering devolving part of the fuel levy to compensate for the loss of Regional Services Council levies, which were abolished at end June 2006. It should be noted that the new transport responsibilities represent additional expenditure needs. It would be misleading to describe any devolution of fuel levies as additional funding for public transport unless the size of the share provides for amounts over and above what was previously collected in Regional Services Council levies. 

Another potential revenue source, which was described in a discussion document released by National Treasury in late 2005, is a local business tax. Such a tax would have a larger base than the fuel levy, its revenues would rise automatically with inflation, and it could be implemented in a manner which allows for some local rate variation. Such a tax could be collected by SA Revenue Services on behalf of local governments. 

The parking levy noted in the legislation could be a useful source of revenue, but in essence, is a further addition to the property tax. The potential revenue from this source would not be nearly as large as a share of the fuel levy or a local business tax. 

It is critical that the issue of revenue sources is addressed to avoid the accusation that municipalities are being forced to implement unfunded mandates; although it is recognised that this cannot be addressed through this legislation.  
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