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Dear Sirs and Madams

COMMENTS ON THE LATEST VERSION OF THE NATIONAL LAND TRANSPORT BILL 

1. After analysing the Bill , we came across areas of concern, which we believe will need to be addressed.  This is due to the fact that the Bill, in its current form, is still fraught with problems that affect the constitutionally allocated functions of provinces in relation to public transport.

2. The Bill creates the appearance, through certain provisions,
 that provinces’ powers in relation to public transport will remain intact.  However, upon closer investigation it becomes apparent that province will have no real practical powers. 

3. The cause of this is the premise from which the Bill moves, which is that public transport is a national competency and that the power to assign functions relating to public transport vests with national government. In this regard, section 11(2) is exemplary of the intention and the apparently constitutional manner in which it is presented, the section reads:

“The Minister may assign any function contemplated in subsection (1)(a) to a province or municipality, subject to sections 99 and 156(4) of the Constitution and sections 9 and 10 of the Systems Act, to achieve the objectives of the Constitution and this Act.”

4. This is problematic as public transport is a concurrent competency of national and provincial government. As they share similar inherent power, there is, in effect, no power that can be assigned by the Minister to the provinces. However, whilst creating the impression that it is constitutionally compliant, with its references to the relevant sections in the Constitution, the starting point of the Bill is that the powers lie with national government and that these are to be assigned.  This is unconstitutional and leaves provinces in a position where they are to be assigned powers as national government deems fit.

5. The Bill, however, takes this a step further. Not only does it deny provinces’ inherent powers in relation to public transport by stating that they lie with national government, it then “devolves” these powers to local government.

6. This is problematic, firstly, as there is no provision for a process such as “devolution” in the Constitution. Powers are either allocated in terms of Schedules 4 or 5 of the Constitution and are then inherent powers, as public transport is a concurrent inherent function of provincial and national government or they are assigned, through the processes provided for in sections 99 or 156(4) of the Constitution. Whilst these sections are quoted in the Bill as creating requirements that have to be complied with in order to assign powers, the manner in which the Bill contemplates that these powers are to be devolved and/or assigned is in fact, unconstitutional. 

7. There is, therefore, a clear disconnect between the provision for functions of the MEC in section 9, and the various provisions for functions of the Province in sections 11 and 23, and other sections of the Bill.

8. As is evidenced in the attached comments, this disconnect is particularly acute in the following concepts:

8.1. contracting authority;

8.2. operating licences;

8.3. integration, freight and potentially rail; and

8.4. Funding.

9. Contracting Authority: although the Bill defines “contracting authority” to include provinces, the practical implications of, in particular section 11, is that only national and local government have the capacity to contract as the powers to conclude subsidised service contracts, commercial service contracts and negotiated contracts with operators only fall to these spheres of government.

10. Operating licences: this entire issue is very confused and confusing in the Bill – refer to the relevant paragraphs of the attached comments.  In short, it would seem that the Bill is attempting to assert that the issuing of operating licences is an exclusive national function which will be assigned to local government. However, the process of assignment seems to be one that will need to happen in terms of the Constitution but it also seems that assignment could happen by automatic operation of the transport legislation (the latter assignment being unconstitutional). To the degree that the function will need to be assigned in compliance with the Constitution, there will therefore be a lacuna within the law as provinces do not have the power to issue licences.  That is, section 2 only makes provision for provinces to issue intra-provincial licences where no municipality exists to which the operating license function has been assigned.  Kindly note the ludicracy of this provision.  Firstly, what it is saying is that provinces do not have the inherent power to issue licences for vehicles that move between municipalities. Secondly, it is implying that the Minister, who is a representative of national government, will assign this power to municipalities.  Thirdly, it is further implying that there will be no issuing of licences by provinces for inter municipal movement, until it is clear that the municipality lacks the capacity.  And perhaps, most importantly, it gives the façade that there is an inherent provincial role for issuing licences, which in fact does not exist. 

11. Integration, Freight and perhaps Rail: Section 9 of the Bill gives the façade that provinces are still responsible for integration by stating one of the functions of the MEC as being “setting standards, performance criteria and related indicators to ensure intermodal and intramodal co-ordination and efficient management of investment in transport and of transport infrastructure and systems”. However, on a practical level, the responsibility of integration
 is given to local government and integrated ticketing
 is given to national and local government. It is patently obvious that integration has got to be a provincial function. Nevertheless, the Bill makes it a sole national and municipal function.  Other functions, which are arguably also better positioned as provincial functions are freight and perhaps rail, and both are stated as local government functions.  We have questioned this issue in the comments. We note that you have previously been reluctant to raise the issues of the provincial competency in regard to rail, but have deemed it appropriate to raise it in this context, as if forms part of the overall argument relating to the stripping of provinces’ constitutional powers.

12. Funding: the Bill also does not clearly provide for funding on a provincial level.  Once again, section 9(2)(j) requires the MEC to take an active role in sourcing international, national, local, private and public funding, but does not practically provide him with the supporting environment to fulfill this obligation – refer to the relevant paragraphs of the comments. 

13. In amplification of the issues raised herein, we attach hereto the following documentation:

13.1 A Memorandum on the Bill (Annexure “A”);

13.2 A submission on the Bill prepared specifically for the standing committee meeting (Annexure “B”;
13.3 A document detailing suggested Amendments.

14 We trust that our concerns will be given due consideration.
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ANNEXURE “1”

Western Cape Department Of Transport And 

Public Works

Submission 

to 

Standing Committee on Finance and Economic Development

on

The National Land Transport Bill (B 51B-2008)

A
Introduction

After analysing the National Land Transport Bill (Version B51B – 2008) (NLTB), the Department wishes to strongly recommend that the NLTB be reconsidered in its entirety before it is promulgated. Our concerns appear more fully hereunder.

B
provincial function is Limited in the NLTB

1. If Provincial function is limited to what appears in Section 11(1) (b), then it will to a large extent be limited to policy and strategy development as well as coordination. Furthermore, Provincial strategy and policy formulation will only be able to be effected within the narrow confines of National guidelines thereby limiting provincial involvement in public transport. This extreme narrowing of Provincial function is tantamount to a divestment of the function of public transport conferred by our Constitution. Annexure “A” elaborates further on the unconstitutionality of the NLTB and is attached hereto.

2. Section 11 (1) of the NLTB reads as follows:

“(a) The national sphere of government is responsible for—

(i) 
the formulation of national transport policy and strategy;

(ii) 
national strategic transport planning and co-ordination, and preparing a National Land Transport Strategic Framework in terms of section 34;

(iii) 
co-ordination between provinces and to address arrangements between the three spheres of government and public entities with a view to ensuring the effective and efficient execution of the land transport function;

(iv)
assigning functions to the most appropriate sphere of government;

(v) 
liaising with other government departments in the national sphere with responsibilities that impact on transport issues with a view to coordinating land transport;

(vi) 
capacitating and monitoring provinces and municipalities that lack capacity or resources to perform their land transport functions;

(vii) 
co-ordinating transport relations between the Republic and other countries and implementing international agreements;

(viii) 
performing the functions contemplated in this Act in relation to applications for operating licences;

(ix)

regulation of tourism transport;

(x) 

regulation of interprovincial road transport;

(xi) 
acting as contracting authority for subsidised service contracts, interim contracts, current tendered contracts and negotiated contracts concluded in terms of the Transition Act; and

(xii) 
performing the other functions assigned to the Minister in terms of this Act.

(b) The provincial sphere of government is responsible for—

(i) the formulation of provincial transport policy and strategy, within the framework of national policy and strategy;

(ii) planning, co-ordination and facilitation of land transport functions in the province, and preparing the Provincial Land Transport Framework in terms of section 35;

(iii) co-ordination between municipalities with a view to ensuring the effective and efficient execution of land transport in the province and promoting provincial legislation with a view to promoting the object of this Act;

(iv) liaising with other government departments in the national and provincial spheres with responsibilities that impact on transport and land use planning issues, and bringing together key players;

(v) ensuring that municipalities that lack capacity and resources are capacitated to perform their land transport functions;

(vi) building capacity in municipalities to monitor the implementation of this Act;

(vii) ensuring implementation of the provincial integrated development strategy and public transport strategy, with due attention to rural areas, with the focus on less capacitated municipalities or those that do not fulfil their responsibilities in respect of transport service delivery, either by direct implementation or assistance under paragraph (v); and

(viii) performing the other provincial functions assigned to the MEC in terms of this Act.
(c) The municipal sphere of government is responsible for-

(i) developing land transport policy and strategy within its area based on national and provincial guidelines, which includes its vision for the area and incorporates spatial development policies on matters such as densification and infilling as well as development corridors;

(ii) promulgating municipal by-laws and concluding agreements, as appropriate, in the municipal sphere;

(iii) ensuring co-ordination between departments and agencies in the municipal sphere with responsibilities that impact on transport and land use planning issues, and bringing together the relevant officials;

(iv) in its capacity as planning authority, preparing transport plans for its area, ensuring the implementation thereof and monitoring its performance in achieving its goals and objectives;

(v) financial planning with regard to land transport within or affecting its area, with particular reference to transport planning, infrastructure, operations, services, maintenance, monitoring and administration, with due focus on rehabilitation and maintenance of infrastructure;

(vi) managing the movement of persons and goods on land within its area by co-ordinating such movement;

(vii) encouraging and promoting the optimal use of the available travel modes so as to enhance the effectiveness of the transport system and reduce travelling time and costs;

(viii) developing, implementing and monitoring a strategy to prevent, minimise or reduce any adverse impacts of the land transport system on  the environment in its area;

(ix) developing, operating and maintaining a land transport information system for its area;

(x) encouraging, promoting and facilitating public consultation and participation in the planning, regulation and implementation of public transport, and applying the requirements of the Systems Act in that regard;

(xi) marketing and promoting public transport and promoting publicity associated with the public transport system;

(xii) providing information to users or potential users of public transport;

(xiii) promoting safety and security in public transport;

(xiv) ensuring the provision for the needs of special categories of passengers in planning and providing public transport infrastructure, facilities and services to meet their needs, in so far as possible by the system provided for mainstream public transport;

(xv) liaising on a continuous basis with the South African Police Service, Road Traffic Management Corporation, the relevant provincial and municipal law enforcement authorities or agencies, and the inspectors appointed under the Cross-Border Act, with a view to ensuring co-ordinated transport law enforcement within its area;

(xvi) applying traffic management techniques aimed at improving road traffic movement;

(xvii) undertaking functions relating to municipal roads, as well as measures to limit damage to the road system;

(xviii) the planning, implementation and management of modally integrated public transport networks and travel corridors for transport within the municipal area and liaising in that regard with neighbouring municipalities;

(xix) in relation to the planning functions contemplated in paragraph (iv) include service level planning for passenger rail on a corridor network basis in consultation with the South African Rail Commuter Corporation;

(xx) introducing, establishing or assisting in or encouraging and facilitating the establishment of integrated ticketing systems, the managing thereof including through determining measures for the regulation and control of revenue-sharing among operators involved in those systems;

(xxi) subject to standards set by the Minister under section 5(5), if any, set standards for interoperability between fare collection and ticketing systems in its area;

(xxii) formulating and apply travel demand management measures for its area;

(xxiii) in the case of gross cost contracts for subsidised services, determining fare structures and fare levels and periodically adjusting fares after publishing the proposed adjustment for public comment;

(xxiv) determining concessionary fares for special categories of passengers,

(xxv) exercising control over service delivery through—

(i) 
the setting of operational and technical standards and monitoring compliance therewith; and

(ii) 
the monitoring of contracts and concessions;

(xxvi) concluding subsidised service contracts, commercial service contracts, and negotiated contracts contemplated in section 41(1)with operators for services within their areas;

(xxvii) developing and managing intelligent transport systems for their areas in the prescribed manner; and

(xxviii) performing the other functions of municipalities in terms of this Act.”
3. The manner in which Section 11 is drafted is flawed for many reasons appearing hereunder.

3.1 If one reads Section 11 in isolation, the impression is created that Provincial function is limited to what appears in Section 11 (1) (b). Yet on an analysis of the entire NLTB, Provincial governments will be responsible for the following functions which have not been included in Section 11(1) (b):

(i) Section 24 of the NLTB confers power on an entity within Provincial Government (Provincial Regulatory Entity) to, in particular circumstances, receive and decide on applications for operating licenses, yet it appears nowhere in Section 11(1) (b) under the Provinces’ functions.

(ii) Chapter 5 of the NLTB confers power on contracting authorities (which includes Provinces) to enter into subsidised service contracts, commercial contracts and negotiated contracts. Yet the function is not listed in Section 11 (1) (b). It is even more concerning in that it specifically appears in Section 11 (1) (c) under Municipal functions.

3.2 Many of the functions conferred on municipalities in terms of Section 11 (1) (c) should be duplicated under Section 11 (1) (b) as Provincial function. In amplification of this point the following should be noted: 

(i) Municipalities are vested with the function of Financial Planning with regards to Land Transport within its area. It makes little sense that Provincial Governments are not conferred with similar powers particularly in light of the fact that it would be prudent to impose a similar function on Provincial Government to plan financially for Land Transport in Provinces [Section 11 (1) (c) (v)];

(ii) Municipalities are charged with the movement of persons and goods on land within its area. It again makes little sense that Provincial Governments do not have a corresponding function given that a trip will not always start and end in the same municipality [Section 11 (1) (c) (vi)];   

(iii) It is difficult to understand why some of the functions appearing under the functions of Municipalities are not replicated as Provincial functions. Municipal functions which should be replicated at Provincial level include:

· Section 11 (1) (c) (vii) - encouraging and promoting the optimal use of the available travel modes so as to enhance the effectiveness of the transport system and reduce travelling time and cost.

· Section 11 (1) (c) (viii) - developing, implementing and monitoring a strategy to prevent, minimise or reduce any adverse impacts of the land transport system on the environment in its area

· Section 11 (1) (c) (xi) - marketing and promoting public transport and promoting publicity associated with the public transport system

· Section 11 (1) (c) (xii) - providing information to users or potential users of public transport

· Section 11 (1) (c) (xiii) - promoting safety and security in public transport (this is particularly strange given that Section 85 confers a duty upon the MEC to take active steps to develop systems to improve land transport law enforcement)

· Section 11 (1) (c) (xiv) - ensuring the provision for the needs of special categories of passengers in planning and providing public transport infrastructure, facilities and services to meet their needs, in so far as possible by the system provided for mainstream public transport;

(iv) Municipalities are responsible for developing, operating and maintaining a Land Transport Information System for its area. This system seems to be distinguishable from the Information System required by Section 6. Surely, if each municipality established separate and distinct systems, it will be out of tune with the goal of creating an integrated system. Surely Provincial Governments should be vested with the function to develop standards in respect of these systems [Section 11 (1) (c) (ix)];

(v) Municipalities are vested with the function to plan, implement and manage modally integrated public transport networks and travel corridors for transport within the municipal area and liasing in that regard with mulitple neighbouring municipalities. In order to integrate municipal public transport networks throughout the Province, the function should vest with Provincial Government.   In addition, considering that travel corridors might start in one municipality and end in another, the functions relating to the establishment thereof should be vested in Provincial Governments thereby eliminating the red tape and delays associated with need to develop Multi Municipal agreements before corridors are established [Section 11 (1) (c) (xviii))];

(vi) Municipalities are vested with the function to establish integrated ticketing systems and the determination of fare structures in the case of gross cost contracts for subsidised services. Since the Province has the power to enter into Subsidised Service Contracts, it is impractical not to confer upon it the power to introduce / establish an integrated ticketing system, which should be used in respect of those subsidised service contracts. In addition, Provincial Governments are better suited to establish a uniform ticketing system, which would operate across a Province thereby making public transport more accessible to the commuter who will be able to use a single ticket throughout a Province. It is also impractical for a Province not to have a corresponding power allowing it to determine fare structures and fare levels for those subsidised service contracts it intends rolling it out on a gross contract basis. [Sections 11 (1) (c) (xx) and (xxiii)];

3.3 The aforementioned concerns are only some of our concerns regarding Section 11. Ideally, Section 11 should be deleted in its entirety or redrafted so that it:

(vii) Does not contradict other Sections of the NLTB; and

(viii) It makes sense from a practical perspective.

3.4 In the absence of the deletion of section 11 (or it being redrafted), a real concern exists that the first few years after the promulgation of the NLTB, will be characterised by interpretational and territorial disputes within the various spheres of Government. Should this occur, the only casualty will be Public Transport. This is something South Africa can ill afford particularly given our country’s transport needs during World Cup 2010. 

C
Regulations on regulated competition published under GN R1329 of 2000 (as amended)
1 The NLTB makes a negotiated contract the initial preferred method of contracting for public transport services. Under the NLTTA, 2000, the preferred method was a public tender process. Negotiated contracts are mechanisms, which could only be used as an exception to the public tender process and only after a contracting authority had received permission from the Minister
. The aforementioned regulations on regulated competition stipulate how the application for exemption to the Minister must be made. These regulations are made superfluous by the new provisions since exemption is no longer needed.  

2 The aforementioned having been said, Section 8 (3) of the NLTB provides as follows:

“(3)
A regulation made in terms of the Transition Act and in force immediately before the commencement of this Act with regard to matters in relation to which the Minister, in terms of subsection (1), is competent to make regulations, is regarded for the purposes of this Act as a regulation made under that subsection until superseded by a new regulation under this section.”

Section 8, subsection 1, gives the Minister the competence to make regulations in respect of:


“(u) 
requirements and procedures for negotiated contracts and their conversion to tendered contracts”
It is evident that the Minister has the legislative competence in terms of Section 8 (1) (u) to promulgate regulations in respect of negotiated contracts. Consequently, and by virtue of this competence, the current NLTTA regulations on regulated competition prescribing the manner and form of the exemption application will continue to remain in force after the promulgation of the NLTB. 

This makes little sense considering that there is no longer a requirement in the NLTB to apply for permission to the National Minister to enter into negotiated contracts. 

Accordingly it is recommended that the aforementioned regulations be revoked on promulgation of the NLTB.
D
Intervention by National in the Provinces 

1
Section 5(6) of the NLTB provides as follows

 “(6)    Where the Minister is of the opinion that a province, municipality or public entity is acting in a manner prejudicial or tending to be prejudicial to the strategic or economic interests of the Republic in relation to transport matters, the Minister may issue a directive to such entity to cease the activity or to take the steps indicated by the Minister, subject to this Act, and that entity must comply with such directive. “
This section gives the Minister the power to intervene in the affairs of provinces if it is prejudicial to the strategic and economic interests of the Republic on Transport matters. The Constitution (Section 100) gives National government the authority to intervene in a Province when it is not fulfilling an executive obligation imposed by the Constitution or by legislation.

2
The Section should be deleted because it gives National Government more powers than the powers conferred by the Constitution. Alternatively, the Section could be aligned with Section 100 of the Constitution.

E
Operating Licences 

1
Section 11(2) of the NLTB confers the authority of the National Minister to assign functions to other spheres of government. Accordingly, the NLTB confers upon the National Minister the power to assign the operating license function to municipalities.

The NLTB should be amended to vest the power to assign the operating license function to the MEC for 2 reasons:

(i) Before a function is assigned by National or Provincial Government to a municipality, it must fulfil a constitutional obligation [Section 156(4)] to first determine whether the matter will most effectively be dealt with at local level and secondly determine whether the municipality has the capacity to deal with it. This constitutional obligation will at the very least require an in depth evaluation of a municipality before the function could be transferred to it. Since there are 262 municipalities in South Africa, Provincial Governments are better placed to assign the operating license function to municipalities. 

(ii) In any event, Section 156 (4) of the Constitution gives both the National and Provincial Governments the authority to assign functions to Municipalities. If one accepts that operating licensing is part and parcel of public transport which is a concurrent function of National and Provincial Governments, then one has to accept that removing Provinces powers to assign the function will tantamount to removing a power conferred by the Constitution.

F
Tourist Transport Services
1
Section 81 provides for accreditation by the National Public Transport Regulator as a precondition before anyone may operate a tourist transport service. Imposing an accreditation requirement at National level is problematic for the following reasons:

(i) Provincial Tourism is dealt with at a Provincial Level. Since Provincial Tourism is largely dependent on Tourist Transport Services to thrive, it stands to reason that there is a need for co-ordination and constant interaction between provincial tourism authorities and authorities responsible for accreditation. It is therefore practical to vest the function of accreditation to the provinces;

(ii) Having accreditation vest in National Government has the potential to cause accessibility issues; and

(iii) Tourism is one of the fundamental avenues used to grow Provincial economies. Removing a vital aspect (Tourist Transport) from Provinces has the potential to impact Provincial economies.

2
It is accordingly recommended that the accreditation function be vested at Provincial level.
G Conclusion

The Western Cape Department of Transport and Public Works wishes to register its displeasure at the hurried manner in which the NLTB was introduced. Public Transport is regarded as a ‘Path Breaker’ in the Western Cape’s Provincial Growth and Development strategy. It is therefore essential to carefully consider any proposed legislation regulating public transport. It is also critical for the Western Cape Province and the country as a whole to ensure that any proposed legislative changes be borne out of a thoroughly informed process. The National Land Transport Transition Act 22 of 2000 (NLTTA) was always intended to be an interim Act that would be replaced by a final Act. One would have expected that at least there would have been an extensive evaluation process on the efficacy, pitfalls and strengths of the NLTTA before the introduction of a final Act. This evaluation should have included a comprehensive consultative process and form the basis of the final Act.


The hurried process leading up to the introduction of the NLTB left no room for this extensive evaluation process. As a result it is not inconceivable that mistakes made in the NLTTA will be reproduced in the final Act.

In addition, the timing of the Bill leaves a lot to be desired. There is no doubt that the promulgation of this Bill will leave Provincial Departments and Municipalities scrambling to revaluate, reconsider and redesign their long and short term Public Transport Plans. In the course of the redesign, one can expect little or no forward movement on public transport initiatives.  This has the potential to seriously impact preparation plans for World Cup 2010.

In addition, many Provincial Departments and Municipalities have developed plans within the confines of the NLTTA and have set World Cup 2010 as a target date for implementation.  We strongly believe that it would be more appropriate for an evaluation on the status of Public Transport to be made after World Cup 2010 at which time a clearer picture will exist. New legislation should then be considered.

In conclusion we wish to advise that we do not support the NLTB. If however, we are in the minority, we request that, as a minimum, the amendments suggested in Annexure “C” be implemented. 

MINIMUM AMENDMENT REQUIREMENTS FOR NLTB

INTRODUCTION

The Western Cape Department of Transport and Public Works wishes to advise that the amendments appearing herein should at the very least be implemented.
SECTION 11

In the absence of the deletion of section 11, the following amended version is recommended:

“(a) The national sphere of government is responsible for—

(i) 
the formulation of national transport policy and strategy;

(ii) 
national strategic transport planning and co-ordination, and preparing a National Land Transport Strategic Framework in terms of section 34;

(iii) 
co-ordination between provinces and to address arrangements between the three spheres of government and public entities with a view to ensuring the effective and efficient execution of the land transport function;

(iv)
where provision has not been made for an assignment of a function in this Act, assigning functions to the most appropriate sphere of government;

(v) 
liaising with other government departments in the national sphere with responsibilities that impact on transport issues with a view to coordinating land transport;
(vi) 
capacitating and monitoring provinces and municipalities that lack capacity or resources to perform their land transport functions;

(vii) 
co-ordinating transport relations between the Republic and other countries and implementing international agreements;

(viii) 
performing the functions contemplated in this Act in relation to applications for operating licences;


(ix)
regulation of tourism transport;


(x) 
regulation of interprovincial road transport;

(xi) 
acting as contracting authority for subsidised service contracts, interim contracts, current tendered contracts and negotiated contracts concluded in terms of the Transition Act; and

(xii) 
performing the other functions assigned to the Minister in terms of this Act.

(b) The provincial sphere of government is responsible for—

(ix) the formulation of provincial transport policy and strategy, within the framework of national policy and strategy;

(x) planning, co-ordination and facilitation of land transport functions in the province, and preparing the Provincial Land Transport Framework in terms of section 35;

(xi) co-ordination between municipalities with a view to ensuring the effective and efficient execution of land transport in the province and promoting provincial legislation with a view to promoting the object of this Act;

(xii) liaising with other government departments in the national and provincial spheres with responsibilities that impact on transport and land use planning issues, and bringing together key players;

(xiii) ensuring that municipalities that lack capacity and resources are capacitated to perform their land transport functions;

(xiv) building capacity in municipalities to monitor the implementation of this Act;

(xv) ensuring implementation of the provincial integrated development strategy and public transport strategy, with due attention to rural areas, with the focus on less capacitated municipalities or those that do not fulfil their responsibilities in respect of transport service delivery, either by direct implementation or assistance under paragraph (v); 

(xvi) performing the other provincial functions assigned to the MEC in terms of this Act.

(ix) financial planning with regard to land transport within or affecting its area, with particular reference to transport planning, infrastructure, operations, services, maintenance, monitoring and administration, with due focus on rehabilitation and maintenance of infrastructure;

(x) managing the movement of persons and goods on land within its area by co-ordinating such movement;

(xi) encouraging and promoting the optimal use of the available travel modes so as to enhance the effectiveness of the transport system and reduce travelling time and costs;

(xii) developing, implementing and monitoring a strategy to prevent, minimise or reduce any adverse impacts of the land transport system on  the environment in its area;

(xiii) marketing and promoting public transport and promoting publicity associated with the public transport system;

(xiv) providing information to users or potential users of public transport;

(xv) promoting safety and security in public transport;

(xvi) ensuring the provision for the needs of special categories of passengers in planning and providing public transport infrastructure, facilities and services to meet their needs, in so far as possible by the system provided for mainstream public transport;

(xvii) the planning, implementation and management of modally integrated public transport networks and travel corridors for transport within the provincial area and liaising in that regard with municipalities;

(xviii) introducing, establishing or assisting in or encouraging and facilitating the establishment of integrated ticketing systems, the managing thereof including through determining measures for the regulation and control of revenue-sharing among operators involved in those systems;

(xix) subject to standards set by the Minister under section 5(5), if any, set standards for interoperability between fare collection and ticketing systems in its area;

(xx) in the case of gross cost contracts for subsidised services, determining fare structures and fare levels and periodically adjusting fares after publishing the proposed adjustment for public comment;

(xxi) determining concessionary fares for special categories of passengers

(xxii) exercising control over service delivery through—

(i) 
the setting of operational and technical standards and monitoring compliance therewith; and

(ii) 
the monitoring of contracts and concessions.

(xxiii) concluding subsidised service contracts, commercial service contracts, and negotiated contracts contemplated in section 41(1)with operators for services within their areas;

(xxiv) developing and managing intelligent transport systems for their areas in the prescribed manner;

(xxv) performing the functions contemplated in this Act in relation to applications for operating licences; and

(xxvi) regulation of provincial tourism transport.

(c) The municipal sphere of government is responsible for-

(i) developing land transport policy and strategy within its area based on national and provincial guidelines, which includes its vision for the area and incorporates spatial development policies on matters such as densification and infilling as well as development corridors;

(ii) promulgating municipal by-laws and concluding agreements, as appropriate, in the municipal sphere;

(iii) ensuring co-ordination between departments and agencies in the municipal sphere with responsibilities that impact on transport and land use planning issues, and bringing together the relevant officials;

(iv) in its capacity as planning authority, preparing transport plans for its area, ensuring the implementation thereof and monitoring its performance in achieving its goals and objectives;

(v) financial planning with regard to land transport within or affecting its area, with particular reference to transport planning, infrastructure, operations, services, maintenance, monitoring and administration, with due focus on rehabilitation and maintenance of infrastructure;

(vi) managing the movement of persons and goods on land within its area by co-ordinating such movement;

(vii) encouraging and promoting the optimal use of the available travel modes so as to enhance the effectiveness of the transport system and reduce travelling time and costs;

(viii) developing, implementing and monitoring a strategy to prevent, minimise or reduce any adverse impacts of the land transport system on  the environment in its area;

(ix) developing, operating and maintaining a land transport information system for its area;

(x) encouraging, promoting and facilitating public consultation and participation in the planning, regulation and implementation of public transport, and applying the requirements of the Systems Act in that regard;

(xi) marketing and promoting public transport and promoting publicity associated with the public transport system;

(xii) providing information to users or potential users of public transport;

(xiii) promoting safety and security in public transport;

(xiv) ensuring the provision for the needs of special categories of passengers in planning and providing public transport infrastructure, facilities and services to meet their needs, in so far as possible by the system provided for mainstream public transport;

(xv) liaising on a continuous basis with the South African Police Service, Road Traffic Management Corporation, the relevant provincial and municipal law enforcement authorities or agencies, and the inspectors appointed under the Cross-Border Act, with a view to ensuring co-ordinated transport law enforcement within its area;

(xvi) applying traffic management techniques aimed at improving road traffic movement;

(xvii) undertaking functions relating to municipal roads, as well as measures to limit damage to the road system;

(xviii) the planning, implementation and management of modally integrated public transport networks and travel corridors for transport within the municipal area and liaising in that regard with the province;
(xix) in relation to the planning functions contemplated in paragraph (iv) include service level planning for passenger rail on a corridor network basis in consultation with the South African Rail Commuter Corporation;

(xx) introducing, establishing or assisting in or encouraging and facilitating the establishment of integrated ticketing systems, the managing thereof including through determining measures for the regulation and control of revenue-sharing among operators involved in those systems;

Previous Section (xxi) deleted

(xxi) formulating and apply travel demand management measures for its area;

(xxii) in the case of gross cost contracts for subsidised services, determining fare structures and fare levels and periodically adjusting fares after publishing the proposed adjustment for public comment;

(xxiii) determining concessionary fares for special categories of passengers,

(xxiv) exercising control over service delivery through—

(i) the setting of operational and technical standards and monitoring compliance therewith; and

(ii) the monitoring of contracts and concessions;

(xxv) concluding subsidised service contracts, commercial service contracts, and negotiated contracts contemplated in section 41(1)with operators for services within their areas;

(xxvi) developing and managing intelligent transport systems for their areas in the prescribed manner; and

(xxvii) performing the other functions of municipalities in terms of this Act.”
SECTION 41

The amendment of Section 41 by adding an additional sub-clause viz, sub-clause 6, which would read as follows:

41 (6)
The regulations on regulated competition published in terms of the previous Act shall cease to apply as from the date of commencement of this Act.

SECTION 5(6)

The amendment of Section 5(6) to read as follows:

5 (6)
When a province cannot or does not fulfill an executive obligation in terms of matters relating to public transport, the Minister may intervene by taking any appropriate steps to ensure the fulfillment of that obligation, including issuing a directive to the provincial executive, describing the extent of the failure to fulfill its obligations and stating any steps required to meet its obligations.

SECTION 17(1) & 18(1)

The amendment of Section 17(1) and 18(1) to read as follows:

17 (1)
The MEC may subject to Sections 99 and 156(4) of the Constitution and Sections 9 and 10 of the Systems Act of this Act assign the operating licence function to a municipality, which must –

(a)
establish a division within its administration to perform that function in terms of this Act;

(b)
ensure such division consists of dedicated officials of the municipality, appointed either on a full-time or part-time basis by virtue of their specialized knowledge, training or experience in public transport or related matters.

18 (1) A municipality to which the operating licensing function has been assigned must receive and decide on applications relating to operating licences for services wholly in their area of jurisdiction, excluding applications that must be made to the National Public Transport Regulator or a Provincial Regulatory Entity.
SECTION 81

The amendment of Section 81 by replacing the National Public Transport Regulator with the Provincial Regulatory Entity.

Conclusion

We advise that we are willing to avail ourselves if clarity is needed.

� 	For example, section 9 dealing with the powers of the MEC, creates the impression that provinces have vast ranging powers.


� 		See section 11(1)(a) (xi) and section 11 (1)(c)(xxvi).


� 		Section 11(1)(c)(xxi) provides that it is a function of  local government to:


“subject to standards set by the minister under section 5(5), if any, set standards for interoperability between fare collection and ticketing systems in its area.”


� 		Section 11(1)(c)(xx) which provides that municipalities are responsible for:


“introducing, establishing or assisting in or encouraging and facilitating the establishment of integrated ticketing systems, the managing thereof including through determining measures for the regulation and control of revenue-sharing among operators involved in those systems.”


Section 5(5) provides that:


“the Minister may, after consultation with the MECs, by notice in the Gazette, set standards for interoperability between fare collection and ticketing systems.”


� See section 47(3) of the NLTTA, 2000
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