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PART A : GENERAL SUBMISSIONS

1. Introduction

1.1 These written submissions on the draft Civil Aviation Bill [B 73 – 2008], 

which Bill was published in the Government Gazette on 9 September 2008

("the Bill"), have been prepared on behalf of the Airlines Association of 

Southern Africa ("AASA") and Aviation Co-ordination Services (Proprietary) 

Limited ("ACS").  These submissions are therefore broadly representative of

the views of the airline industry of South Africa.  

1.2 Our clients wish to thank the Parliamentary Portfolio Committee on 

Transport ("the Portfolio Committee") for the opportunity to make these 

written submissions on the Bill.

1.3 Definitions used in these submissions correspond with definitions used in the 

Bill, unless the context indicates otherwise.

1.4 These submissions contain two parts.  Prior to making representations on 

specific chapters and parts of the Bill (see Part B of these submissions), 

these submissions first deal (in Part A) with the following:

1.4.1 representations regarding the timing afforded to AASA, ACS and others 

within which to comment on various draft versions of the Bill;

1.4.2 background to the Bill and the various international conventions with 

which the Bill must be consistent;  and

1.4.3 general comments on the drafting and provisions of the Bill.

2. Representations as to the timing for making submissions

2.1 AASA and ACS wish firstly to make submissions regarding the timing 

afforded to them, and other interested parties, to comment on the various 

versions of the Bill.

2.2 The initial draft "REPEAL OF CIVIL AVIATION ACT, CIVIL AVIATION 

AUTHORITY ACT AND SOUTH AFRICAN CIVIL AVIATION AUTHORITY 

LEVIES ACT AND CIVIL AVIATION OFFENCES ACT, BILL 2008" ("the 
initial Bill") was issued by the Department of Transport ("DOT") and all 
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major participants in the aviation industry were notified of the issuance of the 

initial Bill on 31 March 2008. On or about 4 April 2008, ACS delivered to the 

DOT its submissions on the initial Bill.

2.3 The DOT then released a further draft of the consolidated Bill entitled the 

Civil Aviation Bill, 2008 ("the second draft Bill"), on or about 22 April 2008.  

Interested parties were afforded 15 calendar days (i.e. until 7 May 2008) to 

comment on the second draft Bill.  AASA's and ACS' submissions on the 

second draft Bill were delivered to the DOT, in accordance with an agreed 

deadline with the DOT of 14 May 2008.

2.4 However, it was subsequently brought to AASA's and ACS' attention that a

draft of the Bill was submitted to Cabinet on 14 May 2008, the same day on 

which AASA's and ACS' comments on the second draft Bill were submitted 

to the DOT.  Notwithstanding the extension granted by the DOT to our 

clients in relation to making submissions on the second draft Bill, the DOT 

maintained that AASA's and ACS' comments were submitted late.  The

version of the Bill submitted to Cabinet could not have taken into account 

AASA's and ACS' comments.  Nevertheless, the security chapter of the Bill 

appeared to have been revised in the version submitted to Cabinet, 

presumably following receipt of comments from other parties (but not having 

taken into account AASA's and ACS's comments). 

2.5 The draft version of the Bill currently before the Portfolio Committee was 

published on 9 September 2008. In light of the fact that it is not clear 

whether AASA's and ACS' submissions of 14 May 2008 had been taken into 

account by the drafters, and further given that our clients had gained the 

impression that there may be no public hearings on the Bill, our clients 

therefore determined to make submissions on the Bill to ensure that their 

14 May submissions were brought to the attention of the Portfolio Committee 

and to impress upon the Committee the necessity of holding public hearings

and supplementing previous submissions.  These submissions on the Bill 

were made on 9 September 2008, as it was understood that it was likely that 

the Portfolio Committee would be meeting the following day and AASA's and 

ACS' representations were submitted to the Portfolio Committee on this 

date. 
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2.6 Further, we mention that, in terms of a notice published on 19 September 

2008, the public was afforded 14 calendar days (i.e. until 3 October 2008) to 

comment on the Bill.  We reiterate that the Bill differs markedly from the 

second draft Bill.

2.7 For whatever reason, this Bill has been rushed through the Parliamentary 

process with undue haste.  The Companies Bill was years in the making.  

This Bill, which is of vital importance to the aviation industry, has been a 

mere nine months in the making. In all, the process followed by the DOT 

and the Portfolio Committee constitutes a clear breach of the principles of 

participative democracy.

2.8 AASA and ACS therefore submit, in light of the short timeframes afforded to 

interested parties to comment on the various versions of the Bill (as 

described above) and the significant impact that an enactment of the Bill will 

have on South Africa's aviation industry, that it would be appropriate for the 

Portfolio Committee to hold public hearings on the Bill.  AASA and ACS 

request that they each be afforded an opportunity to make oral submissions 

at such public hearings.  

2.9 AASA and ACS wish, at this juncture, to confirm the Portfolio Committee's 

acquiescence to their request to make any oral submissions on the Bill 

permitted by the Portfolio Committee on 14 October 2008 at 10h00 (a 

response to a request to move this to 15 October 2008 is awaited), as 

opposed to 7, 8 or 9 October, which are the dates on which other members 

of the public will be afforded an opportunity to make oral submissions on the 

content of the Bill.

2.10 It is intended that the contents of these submissions will form the basis for 

AASA's and ACS' oral representations at such public hearings.  

Nevertheless, each of AASA and ACS reserve their rights to make additional 

representations at such public hearings which are not contained in these 

submissions, should they deem it necessary to do so.
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3. Background to the Bill and the relevant international conventions

3.1 the present position and the requirement of the harmonisation of 

aviation legislation

3.1.1 As the Portfolio Committee is aware, the civil aviation industry in South 

Africa is currently regulated by a myriad of aviation legislation and 

regulations, including:

3.1.1.1 the Aviation Act, 1962 ("the Aviation Act");

3.1.1.2 the Civil Aviation Regulations, 1997 published in terms of the 

Aviation Act under Government Notice R1219 in Government 

Gazette 18286 of 26 September 1997 ("CARS");

3.1.1.3 the South African Civil Aviation Authority Act, 1998 ("the SACAA 
Act"); 

3.1.1.4 the Civil Aviation Offences Act, 1972 ("the Offences Act"); and

3.1.1.5 the Civil Aviation Safety Regulations, 1981 published in terms of 

the Offences Act under Government Gazette Notice R1224 in 

Government Gazette 7613 of 12 June 1981 ("CASR").

3.1.2 Most of these pieces of legislation were drafted prior to the enactment 

of the Constitution, and have not been substantively amended since 

then to take into account international trends and best practices, 

international obligations as well as constitutional principles (for 

example, the Offences Act).  The enactment of the Bill affords the DOT 

an opportunity to harmonise the above pieces of legislation into a 

consistent whole which will benefit all participants in the South African 

civil aviation industry.  AASA and ACS point out that the drafters of the 

Bill should strive to ensure such harmonisation in order to avoid 

creating conflicts and anomalies, firstly, within the provisions of the Bill 

itself, and secondly, between the Bill and other related pieces of 

legislation.  

3.1.3 AASA and ACS submit that such harmonisation is difficult to achieve in 

light of the short timeframe allowed by the DOT for the drafting of, and 

commenting on, the Bill (see paragraph 2 above). Moreover, as 
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indicated in the submissions below, AASA and ACS are gravely 

concerned that the Bill does not, in material respects, achieve the 

desired harmonisation but rather will lead to further confusion and 

anomalies.  

3.2 the Convention 

3.2.1 The Contracting States to the Convention recognised that it was 

desirable to establish certain principles and arrangements which would 

ensure the safe and orderly development of international civil aviation.  

3.2.2 South Africa deposited its notification of adherence in respect of the 

Convention on 1 March 1947.  The Convention came into force 

internationally on 4 April 1947.  The Government of the Republic of 

South Africa has incorporated the Convention into national legislation 

by including it as the First Schedule to the Aviation Act.

3.2.3 The Council of the International Civil Aviation Organisation ("ICAO"),

established under the Convention, is entitled, from time to time, to 

designate any international standards or procedures adopted by ICAO 

under Article 37 as Annexes to the Convention (Article 54(l)). We 

mention below two important Annexes to the Convention which are 

relevant when deliberating on the provisions of the Bill.

3.2.4 Annex 13 to the Convention is entitled "Aircraft Accident and Incident 

Investigation", Ninth Edition, July 2001 ("Annex 13"). Annex 13 deals 

with, amongst other things, how Contracting States must institute 

inquiries following the occurrence of an aircraft accident or incident and 

responsibility for the conduct of an investigation into such accident or 

incident.  

3.2.5 Annex 17 to the Convention is entitled "Standards and Recommended 

Practices – Security – Safeguarding International Civil Aviation Against 

Acts of Unlawful Interference", Seventh Edition, April 2002 

("Annex 17"). Annex 17 pertains to the requirements imposed on each 

Contracting State to establish an organisation (i.e. appropriate 

authority) and to develop and implement regulations, practices and 

procedures to safeguard civil aviation against acts of unlawful 

interference.  
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3.2.6 For the sake of completeness, AASA and ACS also mention that South 

Africa is a signatory to various other international conventions which 

regulate international civil aviation, such as the Convention on Offences 

and Certain Other Acts Committed on Board Aircraft, 1963 (the Tokyo 

Convention) ("the Offences Convention") and the Convention for the 

Suppression of Unlawful Acts against the Safety of Civil Aviation, 1971 

(the Montreal Convention).

3.2.7 AASA and ACS point out that it is imperative for the drafters of the Bill 

to ensure that its provisions are consistent with South Africa's 

international obligations imposed under the Convention and its various 

Annexes (including Annex 13 and Annex 17), as well as the various 

other international civil aviation conventions to which South Africa is 

party.  Save in circumstances where South Africa has notified ICAO (or 

another relevant international body) of its intended legislative or 

regulatory departure from any international standard or procedure, a 

failure on the part of South Africa to comply with its international 

obligations may result in South Africa being non-compliant with its 

international obligations, which in turn can result in significant 

ramifications for South Africa (for example, the possible down-grading 

of South Africa's aviation status and the possible institution of 

international arbitration proceedings against South Africa under one or 

more of the international aviation conventions).

3.3 the Federal Aviation Administration ("FAA") audit

3.3.1 As the Portfolio Committee will be aware, during 30 July to 3 August 

2007 the FAA conducted a reassessment of the aviation safety 

oversight function performed by the current South African Civil Aviation 

Authority.  The conduct of the reassessment resulted in the preparation 

of a reassessment report in which the FAA identified specific concerns 

which were required to be addressed by the South African authorities 

("the Reassessment Report").  

3.3.2 A Task Team was appointed by the Minister to consider and address 

the various concerns raised by the FAA in the Reassessment Report.  

The report prepared by the Task Team, dated 19 December 2007,

satisfied the FAA that South Africa's current legislative and regulatory 
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aviation framework, together with the proposed corrective measures to 

be taken by the relevant authorised person or entity authorised to do 

so, adequately dealt with the FAA's concerns.

3.3.3 The concerns raised in the Reassessment Report included that 

authority for aviation oversight is split between various authorities and 

bodies, "all of [which] create a confusing and inefficient structure for 

aviation safety oversight where there is no clear authority for safety 

decisions of a purely technical nature".  In addition, the Reassessment 

Report highlighted the need to ensure that regulatory changes can be 

implemented in a timely manner to comply with the Annexes to the 

Convention.

3.3.4 It is respectfully submitted that it is important for the drafters of the Bill 

to ensure that any new legislative framework contained in the Bill will 

sufficiently address the FAA's concerns raised in its Reassessment 

Report, failing which there may be significant international 

consequences for the DOT and South Africa's civil aviation industry. 

4. General comments on the Bill

4.1 In our clients' view, the Bill does not adequately harmonise aviation 

legislation in material respects (see paragraph 3.1 above), meet global best 

practice or address the concerns previously raised by the FAA (see 

paragraph 3.3 above).

4.2 In many respects, the Bill still lacks coherence and clarity when designating 

and coordinating functions among the offices which it creates or maintains.  

The overlaps between functionaries without any ready mechanism for the 

resolution of disputes or allotment of authority may, again, lead to the 

creation of divergent centres of power.  This problem underpins the principal 

concerns raised by the FAA last year.  The Bill does not adequately address 

the overlaps in the present offices and creates new ones which only add to 

the confusion. Our more detailed comments in this regard are set out below.

4.3 Further, it is also not clear whether the drafters of the Bill properly took into 

account South Africa's international obligations under international aviation 

conventions (see, in this regard, paragraph 3.2 above).
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4.4 A number of the clauses in the Bill seem to have been cut and pasted from a 

variety of Acts of Parliament. Apart from the multiplicity of undefined terms 

and general syntax errata littering the Bill, there is also duplication of 

provisions, for example in Chapter Fifteen, which deals with regulations.  

This issue is dealt with in greater detail, below.

4.5 These written submissions will focus, in Part B below, on particular chapters 

and parts of the Bill and AASA's and ACS' comments in this regard.

5. Conclusion

AASA and ACS trust that their comments, as set out in both Parts A and B of

these written submissions, will be taken into account by the Portfolio Committee in 

its deliberations on the Bill.
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PART B : SPECIFIC SUBMISSIONS ON THE BILL

6. Chapter 1 – Definitions

6.1 In the "Arrangement of Sections", no reference has been made to the 

Convention on the International Recognition of Rights in Aircraft Act (Act 59 

of 1993) under the heading "Schedule 5", even though the name of this Act 

does appear in Schedule 5 itself.

6.2 Certain of the definitions taken from other Acts of Parliament have been 

modified.  Careful consideration needs to be given to these changes, 

especially in light of the fact that most of the provisions in some of these 

Acts have been duplicated in the Bill.

6.3 The Bill still lacks a variety of definitions.  For example, there are no 

definitions for "Chief Executive Officer", "accidents", "incidents", "transfer

date", "listed airports", etc.  We note that this list is not exhaustive, and our 

comments on the other chapters of the Bill also state where terms have not 

been defined.

6.4 The terms "the Act", "an Act", "Act of Parliament" and "legislation" appear to 

be used interchangeably throughout the Bill to describe an Act or Acts of 

Parliament besides the Bill.  One of these terms should be preferred above 

the others and used consistently throughout the Bill.

6.5 The term "Convention country" is misleading.  Since any reference to 

"Convention" is a reference to the Chicago Convention, the use of the 

phrase "Convention country" to describe a country in which at least one of 

three other international conventions is in force is misleading.  

6.6 The term "operator" has been poorly defined.  Firstly, the meaning of 

"artificial entity" in the first line is not clear and its use is bad in law.  

Secondly, the term "air services" used within the definition is not defined.  

Thirdly, if "air carrier", "airline", "air service operator" and "commercial air 

transport operator" have the same meaning as the defined term "operator", 

then all such terms used throughout the Bill should be replaced with the term 

"operator".  The use of this catch-all defining mechanism breeds confusion 

and any reasonable reader will be excused for believing that the terms "air 
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carrier", "airline", "air service operator" and "commercial air transport 

operator", as they are found in the body of the Bill, have not been defined at 

all.

6.7 The term "participant" should read "participant in civil aviation", particularly

since "participant in civil aviation" is referred to in Schedule 1, in amendment 

1(c) of the South African Civil Aviation Authority Levies Act, 1998 ("the 
Levies Act"), as a term defined in the Bill.

6.8 The use of the term "convention country" within the definition of "South 

African aircraft" is unhelpful.  Since the word "Convention" is not capitalised, 

it is not clear whether use is being made of the defined term "Convention 

country".

6.9 The meaning of "State of Registry", as defined in chapter 1, should read:  

"means the state on whose aircraft register the aircraft in question is 

registered".
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7. Chapter 2, Part 1 – Application of the Act, Power to carry out and apply 
Convention and Transit Agreement, Functions of Minister in connection 
with Act and Convention and Transit Agreement

7.1 The title "Part 1" should be deleted as Chapter 2 does not have a "Part 2".

7.2 In respect of clause 2:

7.2.1 sub-clauses (1)(a) and (b) are extremely wide and effectively mean that 

the provisions of the Bill apply to every aircraft, aerodrome, air 

navigation facility, aviation facility, designated airport, operators, 

passengers and persons entering an aerodrome, air navigation facility, 

aviation facility or designated airport and owners of aircraft, and further 

to every person employed at such aerodrome, air navigation facility, 

aviation facility and designated airport, world-wide.  This is so in light of 

the fact that none of these terms (for example, "aircraft" or 

"aerodrome") are defined in section 1 with reference to being located in 

the Republic or, in the case of aircraft, with reference to being 

registered in the Republic or flying over South Africa.  Article 11 of the 

Convention provides that "the laws and regulations of a contracting 

State relating to the admission or departure from its territory of aircraft 

engaged in international air navigation, or to the operation and 

navigation of such aircraft while within its territory, shall be applied to 

the aircraft of all contracting States".  Accordingly, the Bill should apply 

to all aircraft being operated or navigated within its territory and any 

aerodrome, air navigation facility, aviation facility, designated airport 

situated in South Africa, operators, passengers and persons entering 

such aerodrome, air navigation facility, aviation facility or designated 

airport and owners of aircraft, and further to every person employed at 

such aerodrome, air navigation facility, aviation facility and designated 

airport.  Moreover, it is not clear why it is necessary to include "aircraft" 

in sub-clause (1)(a), in light of the provisions of paragraphs (c) and (d);

7.2.2 in clause 2(1)(d), the meaning of "South African … personnel" is 

unclear and requires further explanation or clarification.  For instance, 

does this include permanent residents or only citizens?  If so, this 

should be expressly articulated;  and
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7.2.3 the word "is" should replace "are" in the second line of clause 2(4)(b).

7.3 The content of clause 3(1) remains opaque.  It is entirely unclear how the 

Minister's power to issue "proclamations … for carrying out the Convention 

or the Transit Agreement and for giving effect thereto" comports or 

corresponds with the aviation safety and security oversight powers of the 

Civil Aviation Authority ("the Authority"), the Director and the Coordinator.  

Are proclamations intended to trump the actions of the Authority, 

Coordinator and Director? 

7.4 Clause 4(3) of the Bill permits the delegation of power to exercise any 

discretion pertaining to an appointment under, or the carrying out of, the Bill, 

with the written consent of the Minister.  Presumably, it is intended by 

clause 4(3) that the Minister must approve the fact of any such delegation, 

together with the identity of the specified person who will be exercising the 

discretion in question.  Further, this clause is vague as it is not clear whether 

a person may delegate all of his or her powers or only those powers in terms 

of which such person has a discretion (to the extent that the latter category 

is more limited than the former).  We submit that it may be difficult to 

determine whether such person has "a discretion" in respect of all powers 

granted to him or her under the Bill.  Accordingly, it would be preferable for 

clause 4(3) to provide that such person may delegate "any power as is 

contemplated in subsection (2)" with the written consent of the Minister.

7.5 Clause 4(4) should state that the Authority is the designated appropriate 

authority for the purposes of carrying out the functions of the Bill, as well as

for the purposes of Annex 17 to the Convention (see our further comments 

at paragraph 11.5 below).

7.6 It is not clear what is intended by the term "aviation services" in clause 4(5), 

as this term is extremely broad and is not defined in clause 1(1) of the Bill.
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8. Chapter 3, Part 1 – Acquisition of Land and Rights in connection with 
Licensed Airports and Consultation with Interested Parties

Clause 6(1) contains the word "licence" in paragraph (a).  The term is undefined 

and its precise meaning is not readily apparent from its context.  What should be 

made clear is what such a licence broadly permits.

9. Chapter 3, Part 2 – Permission to use Land held under any Reconnaisance 
Permission, Exploration, Prospecting or Mining Authorisation or Permission 
for Airports, Consultation with Interested Parties, Trespass, Nuisance and 
Responsibility for Damage

9.1 Numerous conceptual questions arise in the context of this part of the Bill, 

predominantly through the use of the term "registered owner" in clause 8 (as 

it is defined in clause 1(1)).  There are also a number of minor changes 

which should be made to this part to ensure that it makes sense to the 

reader and is cohesive.

9.2 Clause 7 provides that the Minister of Minerals and Energy may not permit 

the use of land for the establishment of airports or for landing places for 

aircraft if such use is, in the opinion of that Minister, amongst other things, 

"likely to interfere with the rights of landowners".  Our clients can envisage 

no situation where the construction of an airport or runways will not interfere 

with the subjacent land.  As such, clause 7 may preclude the building of any 

airports or runways on land over which a mining or prospecting right had 

been granted.  The newly introduced obligation of the Minister of Minerals 

and Energy to consult with the Minister (that is, of Transport) does not 

remedy this problem.  Closer attention should be paid to section 9 of the 

Aviation Act, if the original and logical object of this clause is to be 

uncovered.

9.3 In clause 6, use is made of the defined term "aerodrome", yet in clauses 7(1) 

and (2) the phrase "airports or for landing places for aircrafts" is used.  

Unless there is a need to distinguish an aerodrome from "airports" and 

"landing places for aircrafts" (although the term "airport" is defined in 

clause 1(1) of the Bill to mean an "aerodrome"), then the latter should be 

replaced with "aerodromes" to avoid obvious redundancy and a conflict of 

interpretation.
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9.4 In clause 8(1), the word "the" preceding "circumstances of the case" should 

be replaced with "other".

9.5 In clause 8(2), the term "owner" has been replaced with the term "registered 

owner".  A "registered owner" of an aircraft is a person in whose name that 

aircraft is registered and includes any person acting as an "agent in the 

Republic for a foreign owner, or any person by whom the aircraft is hired at 

the time".  

9.6 At this point, it is imperative to set out who, in practice and on a plain 

interpretation of the definition of "registered owner", would fall within the 

scope of this definition and would therefore be subject to the provisions of 

clause 8.  In other words, would such a "registered owner" include:

9.6.1 the owner of a foreign aircraft whose name is recorded on a foreign 

registry (there does not appear to be anything in the Bill which indicates 

that it should be read as meaning a person whose name is recorded in 

the South African aircraft registry);

9.6.2 a South African person (including a juristic person) leasing an aircraft 

from a foreign lessor and operating that aircraft, which person is the 

registered, but not beneficial, owner of the aircraft;

9.6.3 a South African person nominated by the foreign owner of the aircraft to 

make application for the registration of the aircraft on the South African 

aircraft registry, which person neither operates nor benefits directly 

from the operation of the aircraft.  This scenario would arise where a 

foreign owner, wishing to register its aircraft in South Africa but retain 

control of the operation of the aircraft, appoints a South African resident 

or juristic person registered and having its principal place of business in 

South Africa to register the aircraft, so as to comply with 

regulation 47.00.06 of CARS (which, in terms of clause 147(1) of the 

Bill, remains in force until replaced by a further Act or proclamation or 

regulation made under the Bill) which states that an application for the 

registration of an aircraft can only be made by such a resident or juristic 

person;

9.6.4 any person (whether or not a South African resident or juristic person 

registered and having its principal place of business in South Africa) 
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who acts as an agent for the foreign owner of the aircraft, performing 

any activity on behalf of the foreign owner, regardless of whether it 

pertains to the aircraft or not, provided such activities are carried out in 

South Africa? Having read regulation 47.00.06 of CARS, perhaps the 

drafters of the Bill had in mind a situation contemplated in 

paragraph 9.6.3 above when they made use of the phrase "agent in the 

Republic for a foreign owner"?

9.7 Having considered who might fall within the definition of "registered owner", 

it becomes clear that it will not always be appropriate and sometimes will 

indeed be problematic to apply strict liability to such registered owners in 

terms of clause 8(2) of the Bill for damage caused to persons on the ground

or on water during the flight of an aircraft registered in their name, nor to 

impose an obligation to take out and maintain certain insurance in terms of 

clause 8(5).  In particular:

9.7.1 in respect of persons contemplated in paragraph 9.6.1 above, the 

imposition of strict liability may be lawful, but little thought has gone into 

the practicalities of enforcing any related civil judgment against such a 

foreign owner.  In respect of the obligation to take out and maintain 

insurance in terms of clause 8(5), it is untenable to place this obligation 

on a foreign owner whose aircraft is registered on a foreign aircraft 

registry.  While it may be acceptable in terms of a liberal interpretation 

of Article 11 of the Convention, which reads "… the laws and 

regulations of a contracting State relating to … the operation … of such 

aircraft while within its territory, shall be applied to the aircraft of all 

contracting States without distinction as to nationality, and shall be 

complied with by such aircraft upon entering or departing from or while 

within the territory of that State", no thought has gone into 

consequences for states which are not party to the Convention;

9.7.2 if a registered owner is an operator (i.e. a party contemplated in

paragraph 9.6.2 above), the imposition of strict liability will arguably be 

fair.  However, this does not take away from the fact that the imposition 

of strict liability causes practical difficulties and the obligation to take 

out and maintain insurance to cover such liability, as it is currently 

worded, will be unworkable, since:
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9.7.2.1 the obligation to take out insurance is an indefinite one, because

the amount and nature of, process for obtaining and 

consequences of failing to obtain the insurance have not yet been 

prescribed by regulation and may remain unspecified for some 

time after the enactment and coming into force of the Bill; and

9.7.2.2 potential risk and the cost thereof is a crucial aspect to be 

considered in the course of the negotiation of any commercial 

contract.  Leasing and other arrangements between South African 

operators and foreign owners have to be negotiated bearing in 

mind the risk of the imposition of strict liability for damages in 

terms of clause 8(2), as well as the obligation to take out and 

maintain insurance in terms of clause 8(5).  It is likely that, in most 

instances, the cost of compliance will be passed onto the South 

African operator, and which may have an ultimate cost impact on 

passengers;  and

9.7.3 it is submitted that it would be unfair for a party contemplated in

paragraph 9.6.3 above, and certainly a party contemplated in 

paragraph 9.6.4 above (particularly an agent which does not carry out 

functions pertaining to the aircraft), to shoulder the potential liability and 

actual obligations imposed in terms of clauses 8(2) and (5).

9.8 Clause 8(4) provides an exception to the strict liability of the "registered 

owner" by stating that an employee of the registered owner, or what is 

assumed in most instances will be the operator of an aircraft flying over the 

Republic (that is the person responsible for maintaining, inspecting and 

monitoring the functions of that aircraft), can be held liable by a registered 

owner for damages flowing from a failure or malfunction of or accident 

connected with that aircraft, or from a cause that could or should have been 

prevented through the discharge of his, her or its responsibilities as 

employee or operator, which damages have been paid to a claimant by the 

registered owner.

9.9 This provision would be fair, but for the fact that clause 8(4) only provides 

that the registered owner has a right of recovery against another person if 

such person was the sole cause of the damage suffered by the claimant.  

The effect of this is that the registered owner may either recover all, or none, 
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of the damages paid.  As such, the wording of clause 8(4) possibly 

unjustifiably infringes the registered owner's right, at common law, to join any 

third party as a defendant to an action brought by a claimant against the 

registered owner, where such third party contributed to but was not solely to 

blame for the damages suffered by that claimant.  Furthermore, the 

registered owner's right to bring a claim against any third party with whom it 

has contracted and who has, through non-performance in terms of that 

contract, contributed to the damages suffered by the claimant, is similarly 

infringed.

9.10 Even with a retention of the word "solely" in clause 8(4), the joinder of a third 

party as defendant by the registered owner is still inevitable.  Section 11(5) 

of the Aviation Act regulates the joinder of such a third party, providing an 

express statement of steps to be taken to effect recovery of damages from a 

third party.  The most efficient and cost-effective way of legitimately 

determining whether a third party was indeed the sole (or partial) cause of 

the damage is to join that party to the proceedings instituted against the 

registered owner.  In light of this, it is wholly unclear why the provisions of 

section 11(5) of the Aviation Act have been omitted from the Bill.

9.11 It would appear that, in order to incorporate the terms of section 11(6) of the 

Aviation Act, the drafters of the Bill have simply included the words "person 

by whom the aircraft is hired at the time" into the definition of "registered 

owner".  This insertion fails to take cognisance of the restriction in 

section 11(6) of the Aviation Act of the application of strict liability provisions 

to lessees who have in good faith dry-leased (i.e. leased without pilot or 

crew and, in particular, in terms of section 11(6) of the Aviation Act without a 

navigator) the aircraft in question for more than 14 days.  This prevents the 

imposition of strict liability on persons who cannot, in fairness, be held liable 

for damages which they are unlikely to have caused, and should therefore 

be incorporated into clause 8 of the Bill.

9.12 In light of what is set out above, it is clear that there has been little analysis 

by the drafters of the implications of using the term "registered owner" in the 

context of clause 8, or to the manner in which blame and liability in respect 

of damages contemplated in clause 8(2) should be appropriately assigned.
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10. Chapter 4, Part 1 – Aircraft Accidents and Aircraft Incidents, Establishment 
of Aviation Safety Investigation Board in compliance with Convention, 
Jurisdiction of Aviation Safety Investigation Board and Objects of Aviation 
Safety Investigation Board

Chapter 4, Part 2 – Appointment of Members and Staff of Aviation Safety 
Investigation Board, Procedure and Requirements in appointing Members, 
Filling of Vacancies, Remuneration and Duties of Members and Conflict of 

Interest of Members

Chapter 4, Part 3 – Functions and Powers of Aviation Safety Investigation 
Board, Powers of Director of Investigations and Investigators, Notification 
of Aircraft Accidents and Aircraft Incidents by Departments and Attendance 
and Observers at Investigations

Chapter 4, Part 5 – Reporting on Completion of any Aircraft Accident or 
Aircraft Incident Investigation

Chapter 4, Part 6 – Access, Use and Privilege of On-Board Recording and 
Communication Record, Power of Court or Inquest, Access and Use of 
Statements in Investigation, Rules for Protection of Identity and Certain 
Information Privileged

Chapter 4, Part 7 – Rules

Chapter 4, Part 8 – Offences

Chapter 4, Part 9 – Transitional Arrangements and Liability of Members, 
Staff and Accredited Representatives, Experts and Advisers of Aviation 
Safety Investigation Board

Chapter 4 – Ministerial Boards of Inquiry  

10.1 introduction

10.1.1 Clause 10 of the Bill establishes the Aviation Safety Investigation Board 

("ASI Board"), a body that is intended to be responsible for 

investigating "aircraft accidents" and "aircraft incidents" with the sole 

objective of accident prevention (see clause 11(2) of the Bill).  Although 
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similar agencies exist in other jurisdictions, this is a novel development 

in South Africa.  

10.1.2 At the outset, we submit that a fundamental problem with the Bill in 

regard to Chapter 4 is definitional.  One of the objectives of Chapter 4

of the Bill is to ensure compliance with Annex 13 (see, for example, 

clause 11(1)(e) of the Bill).  Chapter One of Annex 13 defines an 

"accident" in detail, while clause 1(1) of the Bill refers to "any 

occurrence declared by regulation to constitute an accident"; similarly, 

while Annex 13 contains a detailed definition of "incident", clause 1(1) 

of the Bill refers to "any occurrence declared by regulation to constitute 

an incident".  We submit that it is not competent to leave such crucial 

definitions to regulation, and the definitions for these terms as set out in 

Annex 13 should be mirrored in the Bill.

10.2 other related bodies

10.2.1 The relationship between the ASI Board and the Authority (as well as

the Director) is unclear from the provisions of this chapter.  The 

Authority and the Director have key roles to play in aviation safety and 

security and yet it appears that their relationship with the ASI Board 

(whose functions also concern to a degree aviation safety – see, in this 

regard, clause 11(1) of the Bill) is undefined.  We submit that some 

mechanisms for the recommendations and reports of the ASI Board to 

be incorporated into policy, at the Authority- and Director-level, must be 

established.  

10.2.2 Clause 68(1) of the Bill empowers the Minister, after the completion of 

any investigation by the ASI Board, to appoint an Accident Inquiry 

Board ("Inquiry Board") in respect of any "aircraft accident" or "aircraft 

incident".  It is intended that the Inquiry Board will investigate the 

"cause and responsibility" for the "accident" (and presumably also the 

"incident", although, apart from the first line of clause 68(1), the 

remainder of clause 68 inexplicably jettisons reference to "incident").  

This appears to give rise to a substantial duplication of resources and 

functions, especially in light of the fact that the Authority also has the 

obligation to investigate all accidents that the ASI Board decides not to 

investigate (clause 72(3)(k)).  Furthermore, it is unclear which types of 
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accidents the Inquiry Board may investigate.  The Bill should set out 

clear guidelines on the relationship between the Inquiry Board and the 

ASI Board.

10.2.3 In general, it is not only wasteful but anomalous to introduce more than 

one body to deal with essentially the same issue.  For instance, there is 

no indication in the Bill as to what would happen if the Inquiry Board 

came up with a finding that was materially different to that of the ASI 

Board.  

10.2.4 In this light, the Bill fails adequately to deal with the relationship 

between the ASI Board's or Inquiry Board's processes and ordinary 

criminal or civil proceedings.  Are the latter suspended pending the 

outcome of inquiries by the ASI Board and the Inquiry Board, or do the 

Bill's inquiries and ordinary judicial proceedings run in tandem 

(clause 12(3)(b) suggests the latter scenario is possible)? If the 

proceedings may run together, how will divergent findings by the two 

processes be dealt with?  Indeed, the only guidance as to the potential 

overlap in processes that is provided for in the Bill is in relation to 

accidents involving loss of life, where clause 68(7) of the Bill makes it 

plain that an inquiry may not be a joint inquiry by the Inquiry Board and 

an inquest by a judicial officer under the Inquests Act.  

10.3 independence of the ASI Board

Clause 28(1) of the Bill intends that the ASI Board should be independent of 

the Minister’s oversight.  However, as to whether the ASI Board is in fact 

independent to such a degree that it can exercise its powers, duties and 

functions as contemplated in clauses 29 and 30, is debatable.  The Bill does 

not fully provide for the independence of the ASI Board.  The following 

clauses are of particular concern: 

10.3.1 the ASI Board's investigations of aircraft accidents and aircraft 

incidents may be restricted in the interests of national security, as 

prescribed by the Minister (clause 9(2)); 

10.3.2 the ASI Board members are appointed by the Minister, in consultation 

with Parliament, who is also empowered to terminate such 
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appointments based on the vague notion of "unsatisfactory 

performance" or incapacity (clauses 15(1) and (4));

10.3.3 the ASI Board may investigate any aircraft accident or aircraft incident 

"if so requested by the Minister" (clause 12(1)).  This suggests that the 

ASI Board will not be able to investigate matters of its own accord.  

This constitutes a drastic limitation of the ASI Board's independence.  

The ASI Board must be entitled to decide for itself whether to conduct 

an investigation and cannot be paralysed until the Minister authorises 

an investigation;

10.3.4 clause 25(2) provides that the chairperson of the ASI Board, who is 

responsible for managing staff appointed by the ASI Board, is 

accountable to the Minister as opposed to the ASI Board;

10.3.5 clause 25(3) appears to envisage that the administrative and secretarial 

functions of the ASI Board will be carried out by officials from the DOT, 

which will hinder the independence of the ASI Board from the DOT;

10.3.6 the ASI Board must consult with the Minister prior to appointing its staff 

(clause 25(1)) and determining their allowances and remuneration 

(clause 27(1));

10.3.7 the ASI Board must consult with the Minister or the Minister of Finance 

prior to determining the remuneration, travel reimbursements and 

subsistence expenses to be paid to experts whom the ASI Board 

appoints to assist it in carrying out its mandate (clause 25(4)(b)); and

10.3.8 clauses 25(4)(a) and 25(6) both provide for the appointment of experts 

to assist the ASI Board.  However, this must, under both clauses, be 

done in consultation with the Minister.

10.4 powers of investigators and search and seizure without a warrant

10.4.1 The general powers of investigators have been broadened by 

clause 32(3) of the Bill and, in most respects, are not problematic save 

for their ability to compel persons to submit to certain medical 

examinations.  This must be evaluated in light of the constitutional 

rights to privacy and bodily integrity.  In particular, it is an offence 

punishable by a fine or imprisonment for a person to refuse or fail to 
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submit to a medical examination conducted by the ASI Board 

(clauses 32(5) and 64(3)(a)).  These provisions may amount to 

unreasonable restrictions on the constitutional rights to privacy and 

bodily integrity.

10.4.2 Clause 33(1) of the Bill permits investigators to search and seize any 

property or item without a warrant.  In addition, investigators may 

subject any item seized to tests, "including tests to destroy". The 

constitutionality of the provisions in clauses 33 and 34, in which the 

powers of investigators with regard to search and seizure have been 

extended even further, is suspect and needs to be carefully assessed, 

in particular in regard to whether such powers are disproportionate 

restrictions on the constitutional rights to privacy and property.  

10.4.3 It is unclear why investigators may investigate aircraft accidents and 

aircraft incidents only within the Republic (clause 32(1)), as clause 9 

contemplates investigations outside the borders of the Republic in 

certain circumstances.

10.5 objectives of the ASI Board

We submit that it cannot be the "sole objective" of the ASI Board to prevent 

accidents, which is what clause 11(2) of the Bill proclaims.  The ASI Board, 

in the course of its investigatory and reporting duties, will invariably make 

findings on culpability and causation.  Indeed, despite the absolute 

prohibition against apportioning blame contained in clause 11(2) of the Bill, 

clause 11(3) contemplates such an apportionment: "the [ASI] Board must 

not refrain from fully reporting on the causes and contributing factors merely 

because fault or liability might be inferred".  Without the ability to apportion 

blame, we submit that the ASI Board's conclusions and recommendations 

would be unfounded.  We submit that the ASI Board should have the primary

objective of preventing accidents, but that one of its secondary objectives 

ought to be to make findings on culpability and causation.  This will also 

have the salutary effect of minimising the duplication of resources that 

otherwise results.
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10.6 findings of and evidence before the ASI Board

Clause 11(5) of the Bill provides that the findings of, and evidence before, 

the ASI Board are not binding on the parties to any legal or other 

proceedings, and "may not be used" in any civil or criminal proceedings 

against the persons giving such evidence.  This implies that a person who 

has given such evidence may never be prosecuted or subjected to 

disciplinary proceedings on the basis of evidence derived from an ASI Board 

investigation and could lead to absurd results, e.g. the provision of 

contradictory and false evidence during a subsequent enquiry.  It is, we 

submit, in the interests of justice for such evidence to be admissible –

though not binding – in subsequent civil or criminal proceedings.  Again, this 

also ensures that the work of the ASI Board is useful in a number of 

contexts, which will avoid duplication and wastage of resources.

10.7 appointment of members and staff

10.7.1 The provisions regarding the appointment of the members of the ASI 

Board are opaque in that there seems to be no value derived from the 

process of the submission of names to Parliament contained in 

clause 16 of the Bill (this may also call into question the independence 

of the ASI Board).  

10.7.2 It is suggested that specific reference should be made to time periods 

for inviting nominations in clause 16(1)(a) of the Bill to ensure that the 

public has an adequate opportunity to make nominations.  

Clause 16(1)(a) specifies that the Minister must advertise in the 

"media".  This should be clarified to indicate that requests for 

nominations be advertised by the Minister in a form of media that has 

nationwide reach.  In addition, clause 16(1)(b) should make it explicit 

that, in submitting nominations to Parliament, the Minister must select 

from the candidates nominated by the public.

10.7.3 The formation of the ASI Board appears to be administratively 

burdensome, and its structure appears to be inefficient.  The 

functionaries of the ASI Board are primarily tasked with administering 

the ASI Board rather than fulfilling the State’s obligation to investigate 

accidents.  It is noteworthy in this regard that the chairperson of the ASI 

Board, who is its only full-time member, is also the accounting authority 
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(clause 15(2)(b) of the Bill) and is responsible for the management of 

all personnel, financial and property matters (clause 18).  Although the 

chairperson is able to delegate some of his or her powers to any 

member of the ASI Board (clause 19), it would be advisable that a 

deputy chairperson of the ASI Board (who is also a full-time member) 

be appointed in order to perform the duties of the chairperson when the 

chairperson is absent, is unable to serve or the position of the 

chairperson is vacant, and also to alleviate the administrative burden 

that is placed in the chairperson. 

10.7.4 Clause 15(5) of the Bill is nonsensical and circular; it contemplates that 

the ASI Board should at all times be constituted by persons who have 

experience as its members, notwithstanding changes in its 

membership.  It appears that this intends to give the Minister the power 

to reappoint a member for more than one additional term: the proviso 

in previous drafts of the Bill in this regard has been omitted.

10.7.5 Clause 15(8) of the Bill stipulates that only South African citizens may

be appointed as members of the ASI Board.  There does not appear to 

be any justification for the exclusion of permanent residents from 

holding positions on the ASI Board.  Their exclusion could amount to 

unfair discrimination under section 9 of the Constitution.  Preventing 

permanent residents from becoming members also appears to be 

short-sighted in light of the chronic skills shortage currently being 

experienced in South Africa. 

10.7.6 The meetings of the ASI Board have now been prescribed in the form 

of clause 20, but the Bill fails to specify the voting procedures at these 

meetings.  This needs to be addressed.

10.8 reporting and documents held by the ASI Board

10.8.1 Clause 41(7) of the Bill permits the ASI Board to reconsider its reports 

even in cases where the report has already been published.  The 

clause should stipulate the basis on which such reconsideration could 

be undertaken. 

10.8.2 Clause 41(2)(b) provides that, prior to releasing a report to the public 

(and it is not stipulated how this is to occur), certain persons must be 
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given an opportunity to make representations regarding the contents of 

the draft report.  No reference is made to the requirement under 

paragraph 6.3 of Annex 13 that the State of the Operator as well as the 

State of Registry, State of Design and State of Manufacture, must be 

permitted to comment on the draft report.  Instead, clause 41(2)(a) of 

the Bill allows for the report to be provided to "any other person who, in 

the opinion of the [ASI] Board, has a direct interest in the findings of the 

[ASI] Board".  For the sake of clarity, compliance with the provisions of 

Annex 13 should be stipulated.

10.8.3 Clause 43(b) is also deficient in that it does not provide for a copy of 

the final report to be sent to the State of the Operator, the State of 

Registry, State of Design and State of Manufacture as required under 

paragraph 6.4 of Annex 13.

10.8.4 Given the fact that the Authority plays a vital role in general aviation 

safety and standards, clause 43(b) of the Bill should make provision for 

the Authority to be provided with a copy of the ASI Board's final report 

in respect of each investigation.

10.8.5 Under clause 42(2) of the Bill, any representations received by the ASI 

Board in relation to its draft report are privileged and may not be

disclosed to the public.  However, in terms of established case law, the 

ASI Board will be regarded as a public body exercising public functions. 

In principle, members of the public are therefore entitled to access 

information held by the ASI Board in terms of section 32 of the 

Constitution (which enshrines the fundamental right to access 

information) and the Promotion of Access to Information Act, 2000.  

Given the fact that the recommendations made to the ASI Board may 

materially influence the outcome of the final report, and in view of the 

public's right to access information, there is no basis for the privilege 

that attaches to the representations.

10.9 requirements of Annex 13 

10.9.1 Chapter 4 does not fully adhere to the requirements of Annex 13 to the 

Convention.  By way of example:
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10.9.1.1 clause 30(1)(f) appears to be a partial duplication of clause 30(4), 

and is superfluous;

10.9.1.2 clause 30(5) is superfluous in the light of clause 30(6);

10.9.1.3 with regard to reporting requirements, the Bill fails to provide for 

ICAO Accident/Incident Reporting ("ADREP") as contemplated in 

Chapter 7 of Annex 13;

10.9.1.4 the Bill does not aim to establish an accident and incident 

database system as recommended by Chapter 8 of Annex 13;

10.9.1.5 the power of the ASI Board to "re-open any investigation" 

(clauses 30(1)(i) and 41(7) of the Bill) is unqualified.  In terms of 

Annex 13, if the State conducting the investigation is not the State 

that instituted it, the latter State's consent is required in order to 

re-open the investigation; and

10.9.1.6 clause 30(4) provides that the ASI Board may make rules 

pertaining to the participation of accredited representatives, 

advisers, experts and observers without stating which body these 

persons represent or advise.  The ambit of this power is unclear, 

but it should be noted that in the event that such persons 

represent Contracting States to the Convention, such rules may 

restrict their rights as contemplated in Annex 13.  It should also be 

noted that, under Annex 13, Contracting States are not given 

uniform participation rights.  Whether, and the extent to which, a 

state may participate in the investigation depends on where the 

aircraft was designed, manufactured, registered and operated, 

and whether that State is facilitating the investigation.

10.9.2 It should be noted that the Convention permits departure from certain 

provisions of Annex 13 but, if this occurs, notification procedures are 

required to be followed in compliance with article 38 to the Convention.  

There is no indication that the Bill aims to depart from any particular 

provision of Annex 13.
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10.10 general points and errata

10.10.1 Clause 24(2) of the Bill requires the ASI Board to make its policies 

available to the public.  In order to ensure that the public is able to 

access these policies, specific provision should be made for the 

policies to be available at the ASI Board's head office for inspection 

and copying during normal business hours, and for the posting of the 

policies on its official web site.

10.10.2 In Chapter 4, the term "Minister" means any minister appointed to the 

national sphere of government in terms of the Constitution.  This is 

unworkable as the functions of the ASI Board would clearly fall within 

the ambit of the Minister of Transport, to the exclusion of others.  The 

result is also at times absurd; for example, clause 24(3) of the Bill

requires the ASI Board to submit its annual report to (any) Minister.

10.10.3 In relation to clauses 30(1)(e) and (f) and clause 63, the rules relating 

to the notification, reporting and investigation of aircraft accidents and 

incidents must at least be contained in regulations published in the 

Government Gazette by the Minister.  This is a key aspect of the 

accident investigation and prevention system and requires certainty for 

all stakeholders.  It is not sufficient, as a matter of administrative law 

and practice, to delegate this to the ASI Board, especially as the ASI 

Board appears to be granted a discretion on whether to make such 

rules.  The Bill should not come into force before clear procedures and 

rules for notification, reporting and investigation of aircraft accidents are 

promulgated either in primary or subordinate legislation.

10.10.4 The word "is" should be inserted before "or may be relevant" in 

clause 32(3)(b).

10.10.5 Clause 32(6) would be better placed under clause 33, as it refers to 

items "seized under this section" and clause 32 does not deal with 

seizure.

10.10.6 Clause 30(1)(e) provides that the ASI Board may "determine categories 

of aircraft accidents or serious incidents that should be investigated by" 

it.  If only certain discrete categories of accidents will be investigated, 

the existence of the ASI Board may not be justifiable.  Also, the 
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Authority has an obligation to investigate all accidents that the ASI 

Board decides not to investigate, "to the extent that the Director deems 

necessary" (clause 32(3)(k)).  This provision is problematic. The Bill 

fails to stipulate when the investigation of an accident would be 

deemed to be unnecessary. 

10.10.7 The numbering in clause 43 is not in accordance with the format used 

throughout the rest of the Bill.  "43(a)" should read "43(1)" and "43(b)" 

should be "43(2)".

10.10.8 The rights to prior access to wreckage in the event of an accident and 

which are the relevant responsible authorities in this regard (the 

Authority, the ASI Board, the authority established in terms of the South 

African Maritime and Aeronautical Search and Rescue Act, 2002, 

and/or the South African Police Service, etc) has not been stipulated.
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11. Chapter 5, Part 1 – Civil Aviation Authority

Chapter 5, Part 2 – Civil Aviation Authority Board

Chapter 5, Part 3 – Director of Civil Aviation

Chapter 14 – Civil Aviation Security

11.1 general comments on Chapters 5 and 14

11.1.1 too many centres of power

11.1.1.1 These chapters are a model of inconsistency, poor drafting and 

lack of logic. 

11.1.1.2 These chapters fail to remedy the principal concern of last year's 

FAA audit (see paragraph 3.3 above), namely, the overlapping of 

functions and multiple centres of authority.  In fact, the Bill takes 

no cognisance of our clients' previous submissions (in relation to 

previous drafts of the Bill) and continues to entrench overlaps and 

confusion relating to the breadth of functions.  For example, the 

Authority, the Civil Aviation Authority Board ("the Board") and the 

Director have similar duties and functions.  Furthermore, there are 

incurable overlaps between the Coordinator and the Authority, the 

Director and the Board.

11.1.1.3 The FAA, in its damning Reassessment Report on the state of 

South Africa's legislative framework regarding aviation, pointed 

out that the establishment of various authorities creates a 

confusing and inefficient structure for aviation safety oversight 

where there is no clear authority for safety decisions of a purely 

technical nature (see paragraph 3.3 above).  Further, ICAO, in its 

audit, identified the myriad of these centres of power as 

counterproductive to the obligations of the state in relation to 

safety in aviation.  South Africa undertook to resolve the issue by 

overhauling its aviation legislation to conform to international best 

practice and national legislation.  The Bill falls dismally short of the 

undertaking provided.  The Bill is no more than a cut and paste 

job of outdated legislation.  It merely compounds the criticism 



1629043_1.DOC 34
03/10/2008

raised by the FAA and ICAO.  It seems as though the drafters of 

the Bill have put the cart before the horse by not in the first 

instance formulating and adopting a policy relating to the structure 

of South Africa's international safety and security oversight 

obligation.  It would be reckless to adopt the Bill in its current form 

as law, in light of the spectre of looming international audits and 

the potential disastrous consequences for the country in the event 

that we fail such audits (as we nearly did last year).

11.1.1.4 Chapter 5 sets up a confusing dichotomy between "the Authority"

and Board.  In the normal course, and in comparable government 

agencies and as a matter of corporate governance, the acts of the 

Board would be the acts of the Authority.  It is both illogical and 

potentially dangerous to set up two or more centres of power, and 

this foreshadows a structure which the FAA has already found 

fatally deficient.  

11.1.1.5 Apart from the confusion that arises, as a result of the overlap of 

functions between the various centres of power as to who should 

in fact be performing the safety and security functions, further 

confusion abounds as a result of:

11.1.1.5.1 the reporting lines for these various centres of power as they 

all respectively report to the Minister (except the Authority); 

and

11.1.1.5.2 the lack of clarity in the event of a dispute arising between 

these centres of power in relation to the overlapping 

functions. 

11.1.2 conflicts of interest

11.1.2.1 It is not clear why the provisions of the Bill aimed at preventing 

and dealing with potential conflicts of interest faced by the Board, 

the Director, persons comprising the Authority (which is yet to be 

clarified) and the Coordinator (see clauses 83(6), 86(2), 98 and 

142) should be limited to conflicts pertaining to "pecuniary" or 

"financial" interest.  It is in no instance clear that these provisions 

accord with international best practice or provide sufficient 
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protection against conflicts of interest.  In particular, our clients 

note that:

11.1.2.1.1 members of the New Zealand Civil Aviation Authority are 

subjected to more onerous conflict legislation;

11.1.2.1.2 from a common sense point of view, enticement to act 

partially in exercising an 'official' power does not always lie in 

the promise of pecuniary reward;

11.1.2.1.3 there is no conflict provision in the Bill in respect of 

consultants, attorneys and other agents, as suggested in the 

FAA's model Civil Aviation Safety Act; 

11.1.2.1.4 the extent of the conflict of interest provisions is different in 

respect of different functionaries, a position which disallows 

the enforcement of requirements of equal disclosure and 

consistent transparency on all key functionaries; and

11.1.2.1.5 more particularly, it appears that Director and the 

Coordinator will not be bound under the Bill to abide by 

certain rules in respect of conflicts. 

11.1.2.2 In some instances, clauses within conflict of interest provisions 

prohibit persons who perform functions under the Bill from taking 

part in certain activities (see clauses 76(5) and 86(3)).  Since it is 

often the case that such prohibited activities are what give 

persons performing functions under the Bill their experience, 

expertise and value, and since participation in such activities are 

and/or should be criteria to be considered by the Minister or 

another person in determining whether to appoint such person to 

a position created in the Bill, these prohibitions are invariably 

unhelpful.

11.2 specific comments – Chapter 5, Part 1 – Civil Aviation Authority

11.2.1 There is uncertainty over the precise ambit of the functions of the 

Authority, its interaction with other entities, and who comprises the 

Authority. The Authority seemingly has broad powers, inter alia:
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11.2.1.1 to "administer" the Bill, the Convention on International Interests in 

Mobile Equipment Act, 2007 and Convention on the International 

Recognition of Rights in Aircraft Act, 1993;

11.2.1.2 to develop and promote regulatory requirements and technical 

aviation safety and security standards;

11.2.1.3 to issue certificates, permits etc;

11.2.1.4 in relation to aviation industry surveillance;

11.2.1.5 to implement any "mutual agreements and Conventions"; and

11.2.1.6 to promote the development of South Africa's civil aviation safety 

and security capabilities, skills and services.

11.2.2 Nowhere in this chapter is it expressly stated who will be tasked with 

performing the functions of the Authority set out in clause 72.  The 

Board and the Director are assigned specific functions in Parts 2 and 3 

of this chapter respectively, but those functions do not specifically refer 

or correlate to or encompass the functions of the Authority set out in

clause 72.

11.2.3 Besides the myriad of questions arising from the description of tasks in 

clause 72, as to who is best placed to discharge or bear the ultimate 

responsibility for discharging the functions set out therein, questions 

arise all over the chapter, namely:

11.2.3.1 who in the Authority will be consulted by the Minister in terms of 

clause 73(3) or 78(1)?

11.2.3.2 who in the Authority is responsible for the raising of loans 

contemplated in clause 74(2)?  The wording of clause 81(2) could 

be read to imply that it is the Board which is responsible for this 

task, but the absence of appropriate cross-references leaves this 

open to doubt;

11.2.3.3 who in the Authority is responsible for establishing the structure 

envisaged in clause 74(3)?
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11.2.3.4 who in the Authority would take the necessary steps to give effect 

to a Ministerial order in terms of clause 78(3)?

11.2.4 In this light, it is very important to demarcate the relationship between 

the Director and the Board in relation to who, specifically, represents 

the "Authority" and bears responsibility for the proper carrying out of its 

manifold functions.  In some instances it seems that the Director is the 

ultimate authority within the Authority, however, in other instances it 

appears as though the Board is the ultimate authority.  The Bill should 

make it clear as to who:

11.2.4.1 comprises the Authority (i.e. the Board, the Director, the 

Authority's employees and any other relevant agencies); and

11.2.4.2 is intended to be ultimately responsible for the Authority carrying 

out its statutory functions and is thus generally accountable for the 

Authority's performance.  In the absence of clearly designated 

lines of responsibility, there is a real danger that multiple centres 

of power will be perpetuated. 

11.2.5 We note further, in respect of clause 72, that a number of the functions 

of the Authority set out in this provision overlap with the functions of the 

Coordinator set out in clause 143.  For example:

11.2.5.1 in terms of clause 72(1)(b) the Authority is tasked with "developing 

effective enforcement strategies to secure compliance with 

aviation safety and security standards", while the Coordinator is 

responsible for "developing effective enforcement strategies to 

secure compliance with aviation security standards" 

(clause 143(1)(d));

11.2.5.2 in terms of clause 72(1)(d) the Authority is responsible for 

"assessment of safety- and security-related decisions taken by 

industry management at all levels for their impact on aviation 

safety and security", while the Coordinator is responsible for the 

"assessment of security related decisions taken by industry at all 

levels for the impact on aviation security" (clause 143(1)(e));
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11.2.5.3 in terms of clause 72(1)(g) the Authority is tasked to "[conduct] 

regular and timely assessment of international safety and security 

developments", while the Coordinator is responsible for 

"conducting regular and timely assessment of international 

security developments" (clause 143(1)(g));

11.2.5.4 the responsibility of the Authority in clause 72(1)(f) is precisely the 

same as the responsibility of the Coordinator under

clause 143(1)(f), bar the exclusion of references to "safety" in the 

latter; and

11.2.5.5 in terms of clause 72(1)(i), the Authority is tasked with "formulating 

a national aviation disaster plan", while the Coordinator is 

responsible for the "development of national civil aviation security 

policies pertaining to civil aviation" (clause 143(1)(a)).

11.2.6 The consequence of these overlaps is the creation of two distinct 

centres of power in relation to security oversight, both accountable to 

the Minister, yet with similar areas of responsibility.  A well-reasoned 

and policy decision, based on international best practice and the 

efficient use of resources, must be formulated as to which of the 

Authority or the Coordinator (but see our further comments in this 

regard at paragraph 11.5 below) are to fulfil the functions set out above,

and this decision must be clearly communicated in the text of the Bill.

11.2.7 In respect of clause 72(1)(e), the phrase and the component parts of 

the phrase "navigational aids to aviation" are undefined and open to 

interpretation.

11.2.8 In clause 72(1)(f)(i), the words "and security" should be inserted

between the word "safety" and "performance".

11.2.9 It is not clear in clause 72(1)(f)(iii) as to what the word "system" is 

intended to mean.

11.2.10 In clause 72(1)(g), it is not clear as to what is meant by the word 

"timely".  The lack of clarity regarding this term could lead to practical 

difficulties in making a proper assessment of the Authority's 

performance.
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11.2.11 In respect of clauses 72(1), (2) and (3), what is the purpose of, or 

justification for, placing the functions described in these clauses in 

separate categories?  The introductory lines of each sub-clause vainly 

attempt to create a distinction between these clauses.  The result is 

that the distinction is vague, inconsequential and potentially misleading.

11.2.12 The sentence beginning "accurate and timely …" in clause 72(2)(a)(ii) 

should be preceded with the word "giving".

11.2.13 Under clause 72(2)(a)(iii), references to the terms "community"

(precisely which 'community' is contemplated in this clause?) and 

"relevant legislation" are vague.

11.2.14 In clause 72(3)(h), the contemplated function is vague and fails to 

provide any guidance on how this function is to be carried out in 

practical terms.

11.2.15 Clause 72(4) begs the question as to which of the functions (besides 

possible accident investigation) of the Authority could possibly be 

carried out outside of the Republic and to what end would such 

functions be discharged?  On what basis is the Authority given general 

extraterritorial authority to function outside of the Republic?  In any 

event, since clause 72(4) refers to all of the functions of the Authority, it 

is inconsistent with the provision in clause 72(1) for the conduct of 

safety and security oversight of civil aviation "in the Republic".

11.2.16 It is noted that the reference to the objects of the Authority has been 

removed from clause 72(5).  Despite this removal, the functions, being 

largely vague, broad and poorly drafted, may well be inconsistent with 

the objects of the Authority and open to challenge.

11.2.17 In clause 73(2), the meaning of "its funds" in the first line should be 

clarified through the use of a cross-reference to clause 74.

11.2.18 The principal concern regarding clause 73 relates to the overlap of 

functions between the Director and the Board in respect of the 

appointment of staff.  What will be the remedy in the event of a conflict 

between the Director and the Board in respect of the appointment of an 

employee of the Authority?  Such a conflict may imperil aviation safety 
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if the Board is unable to agree with the Director on the appointment. 

(For example in the event that a skilled person needs to be appointed 

to perform a crucial civil aviation safety or security function, and the 

Board does not approve, or takes a while to deliberate on, the salary for 

such person, this could result in safety or security standards being 

compromised.) The Board will naturally insist on its independence and 

will not want to be seen as rubberstamping the decision of the Director.

11.2.19 Clause 74, which sets out the sources of the Authority's funding, is 

unclear and inaccurate in various respects.  In particular:

11.2.19.1 clause 74(1)(a) should read "prescribed civil aviation regulatory 

charges and fees". It is neither practical nor feasible to provide in

clause 74(1)(a) that civil aviation regulatory charges and fees will 

be prescribed in an Act of Parliament (as the wording currently 

states).  Rather, the prescription of such fees should be done by 

way of regulations made pursuant to the Bill;

11.2.19.2 the meaning of "cost recovery" in clause 74(1)(a) should be more 

fully described;

11.2.19.3 the phrase "participants in civil aviation" in clause 74(1)(b) has 

been imported directly from the SACAA Act without being defined;

11.2.19.4 the investment of cash as contemplated in clause 74(1)(c) is not a 

core function of the Authority; 

11.2.19.5 the phrase "money lawfully accruing from any other source" in 

clause 74(1)(e) is vague and confers a power of revenue-

generation which is overbroad;

11.2.19.6 the reference to "any other money received in terms of the South 

African Civil Aviation Authorities Levies Act, 1998" in 

clause 74(1)(f) is redundant;

11.2.19.7 the phrase "any other civil aviation legislation" in clause 74(1)(f) is 

vague and should rather refer to specific relevant Acts of 

Parliament which will be in force at the time of the commencement 

of the Bill;



1629043_1.DOC 41
03/10/2008

11.2.19.8 the phrase "including the income derived from the fees 

contemplated in this Act" in clause 74(1)(f) is vague, nonsensical 

and unhelpful;

11.2.19.9 it is not clear that any thought has been given to whether it is 

competent for the Authority, as opposed to the State, to receive 

payment directly for fines and whether government practice or 

protocol in this regard has been considered;

11.2.19.10 in the interests of transparency and good corporate governance, 

the Authority should be obliged to utilise funds derived from the 

payment of fines as contemplated in clause 74(3) for the sole 

purpose of "the carrying out of its functions in terms of section 72".  

If this limitation is not prescribed, the Board can apply the funds in 

its discretion. (For example, and at the risk of being facetious, 

without a limitation on usage of the funds, the funds could be used 

to pay Board members' bonuses).

11.2.20 In clause 75(1), the first two lines should be redrafted to read: "No 

person may under a name containing the phrase "Civil Aviation 

Authority" or the translation thereof in any other official language …".  

The words that deserve protection from unlawful usage are "Civil 

Aviation Authority" and not the "South African Civil Aviation Authority" 

as the latter:

11.2.20.1 will not be used if the Bill is passed into law; and

11.2.20.2 is too narrow as a person could justifiably use the words Civil 

Aviation Authority, without breaching this provision.

11.2.21 The punishment prescribed by clause 75(2) is vague.  Neither the term 

of imprisonment nor the amount of the fine mentioned in clause 75(2) is 

defined, leaving courts without any guidance as to the severity of 

punishment which should be imposed in the event of a contravention of 

clause 75(1).  This could well be in contravention of the principle of 

legality and, in particular, the principle of ius certum which provides 

that, in prescribing punishment, the legislature must not be vague or 

unclear.
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11.2.22 The effect of clause 76(3) is that even in the face of a glaring failure by 

a person to disclose a conflict of interests, all that the Director can do is 

to take steps to ensure that fair, unbiased and proper exercise of that 

person's functions.  One would expect that such a failure to disclose a 

conflict would entitle the Director to remove such person from office in 

addition to ensuring that a fair, unbiased and proper exercise of that 

person's functions takes place.

11.2.23 In respect of clause 76(4), as discussed above in paragraph 11.1.2, this 

clause should be broadened to encompass other types of interests.

11.2.24 The inclusion of clauses 76(5) and (6) in the Bill does nothing to answer 

the fundamental criticism of the restriction of conflict of interest 

provisions in this Part and generally in the Bill, to pecuniary interests.  

They are merely an unhelpful extension of the preceding sub-clauses in 

clause 76.  In any event, if the Minister is be afforded the freedom to 

appoint members of the Board from amongst civil aviation industry 

participants, the provisions of clause 76(5) will present a serious 

impediment to that freedom.

11.2.25 Clause 77 of the Bill is unacceptably overbroad.  It appears to absolve 

all employees of the Authority from performing duties or exercising 

powers under the Bill from all liability (civil and criminal) for non-

intentional acts or omissions committed in the course of performing 

such duties or exercising such powers.  It seeks to excuse not only 

negligence but also recklessness.  This kind of limitation of remedy is 

unjustifiable and unconstitutional.

11.2.26 We make the following comments in respect of clause 78 of the Bill:

11.2.26.1 clause 78(1) provides that the Minister must consult with "the 

Authority".  This clause reinforces the criticism as to who 

constitutes the Authority.  It cannot have been envisaged that the 

Minister should consult with every member of the Authority (i.e. all 

employees, the Board and the Director);

11.2.26.2 the operation of a Ministerial order under this clause must have a 

time limit or sunset clause, if the order requires continuous and 

enduring action;
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11.2.26.3 the provisions of clause 78(4): are problematic in the following 

ways:

11.2.26.3.1 in the event that the execution of a Ministerial order is a 

costly exercise, to what lengths must the Authority go to 

recover such cost from the nameless, faceless group of 

"participants in civil aviation" and persons "who have 

benefited from the action taken by the [Authority] in 

complying with that order" before it can approach Parliament 

for compensation?  

11.2.26.3.2 since it is not clear what the phrase "readily recover" means, 

for how long must the Authority make efforts to recover these

costs before an approach is made to Parliament?  

11.2.26.3.3 there has been no consultation with the civil aviation industry 

in relation to this indirect right to tax the industry.  The 

Minister's prerogative to make a directive that would result in 

the industry funding the consequent costs of such directive 

should be limited to directives in relation to the 

implementation of necessary and reasonable safety and 

security measures.

11.3 specific comments – Chapter 5, Part 2 – Civil Aviation Authority Board

11.3.1 The objects and functions of the Board are not clear (for example, the 

reference to "strategic goals" in clause 81(1)(c)), and it is further 

incomprehensible how the Board is intended to interact with any other 

functionary in civil aviation safety and security, including the Director, 

the Authority, the Minister, the Agency, the Coordinator and the 

authorised inspectors and officers.  It also needs to be clarified that 

although safety and security is the responsibility of the Authority, it is 

not a responsibility of the Board. 

11.3.2 Some of the most troubling aspects of this Chapter deals with the 

functions and objects of the Board.  The references to determining, 

overseeing, implementing and revising "the corporate governance 

structures" within the Authority, and the setting and providing guidance 

for achieving "strategic goals" of the Authority, are comparably 
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nebulous.  Moreover, if the Board will be "responsible for" all income 

and expenditure of the Authority, then does this really permit the 

Director to fulfil his functions under the Bill sufficiently freely?  

11.3.3 It would appear that the intention of the drafters was to restrict the 

Board's function to administrative functions and to denude the Board of 

any safety and security oversight.  However, this has not been 

achieved by the drafters for numerous reasons alluded to in these 

submissions relating to the various centres of power created under the 

Bill, including the fact that the Board sets the strategic goals of the 

Authority, which clearly does have a safety and security oversight 

function.

11.3.4 Since there is only one office of the Authority, it would not appear to be 

necessary to include the word "head" before the word "office" in 

clauses 78(6), 87(4), 90(5) and 100(2) of the Bill.  

11.3.5 In respect of clause 81(6), while it may be accepted that the employees

of the Authority may have limited liability in respect of the carrying out 

of their functions in terms of the Bill, there cannot be any convincing 

argument for a similar limitation of liability of the members of the Board

in terms of the unclear and overbroad provisions of this clause.  From a 

corporate governance point of view, the members of the Board should 

be held personally liable for the consequences of certain conduct.  If a 

director sitting on the board of company can, in terms of section 424 of 

the Companies Act, 1973, be held personally liable for the debts of the 

company in the event that he or she was knowingly a party to the 

carrying on of the business of the company recklessly or for any 

fraudulent purpose (amongst other things), there is no reason why 

similar liability should not apply to members of the Board.

11.3.6 The provisions of clauses 82(1) and (4) of the Bill, when read together,

are poorly drafted, inconsistent with good corporate governance, 

unclear and misleading.  In this regard:

11.3.6.1 clause 82(1) suggests the possibility of a Board comprising of 

seven members, where only two would need to have experience 

in civil aviation and, of those two, one would need to have 

experience in corporate governance and human resources
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management.  If this were so (and presuming that one of these

two members with civil aviation experience also possessed 

corporate governance and human resource management 

experience), then (as absurd as this may sound) the other five 

persons need only possess experience in "business" to qualify for 

membership to the Board. To emphasis the absurdity of this 

outcome, since the term "business" appears to be used in its 

broadest sense, it is possible that persons with experience in 

running small businesses wholly unrelated to aviation could be 

appointed to the Board should the Minister be inclined to do so;

11.3.6.2 while the members of the Board must, between them, meet the 

criteria listed in clause 82(1), the Minister is obliged to satisfy 

himself or herself that a person to be appointed to the Board is 

experienced or possesses qualifications in one or more of the 

areas listed in clause 82(4)(b), which fields of expertise do not 

mirror the fields contemplated in clause 82(1).  The criteria listed

in clauses 82(1) and 82(4)(b) should be collated;

11.3.6.3 bearing in mind that the Board has extensive powers and 

functions in relation to aviation safety and security oversight, one 

would expect that all of the members of the Board should possess 

(at the very least) qualifications and/or technical experience in civil 

aviation and corporate governance, and be representative of the 

aviation industry;

11.3.6.4 the meaning of clause 82(1)(b) is unclear; and

11.3.6.5 the first letter of the word "International" in clause 82(4)(b)(i) 

should not be capitalised. 

11.3.7 Clause 82(3)(a) of the Bill has been incorrectly copied from section 8(3) 

of the SACAA Act, in that the only part-time member of the Board is the 

non-executive chairperson.  In other words, the reference to 

"subsection (1)" in clause 82(3)(a) should be a reference to "subsection 

(1)(a)".  Is it required that all the members of the Board should be part-

time (as provided for by the drafters of the Bill), and that they will 

perform the functions of the Board and, where applicable, the functions 

of the Authority?  
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11.3.8 Since clause 82(3)(b) does not include the words "for one further term 

only", it means that the members of the Board may have their periods 

of appointment extended indefinitely by three year terms. This

provision, coupled with the exclusion of the Minister's obligation to 

subject the re-appointment (or extension of the appointment) to a 

consultative process conflicts with important principles of transparency, 

openness and good corporate governance.

11.3.9 In clause 82(5), the words "to that effect" should be appended to the 

end of this clause.  

11.3.10 In clause 82(6), the use of the phrase "full-time service" suggests that 

members of the Board may be in the part-time service of the State.  

With the exception of the person described in clause 82(1)(b), none of 

the other members of the Board should be permitted to be in the 

service of the State, as it would run counter to the notion of having an 

independent Board if the State (through its employees) controlled the 

Board.

11.3.11 We submit that, in respect of clause 82(7), in light of the specialised 

nature of the aviation industry and the apparent skills shortage of 

persons with technical aviation experience (and the fact that as a result 

of the FAA audit, the Authority were forced to hire foreign nationals to 

address the technical concerns raised by the FAA), it is recommended 

that the Minister be given a discretion to appoint foreign nationals in the 

event that South African citizens with technical civil aviation experience 

are simply not available for appointment to the Board.  

11.3.12 In terms of clause 83(3) of the Bill, a quorum of the Board is three 

members.  Further, in terms of clause 83(5), the decision of a majority 

of members present at a Board meeting is considered to be a decision 

of the Board.  This means that a decision taken by two of any three 

members attending a Board meeting would be a binding decision of the 

Board.  In light of the fact that the Board has extensive powers and 

functions in relation to aviation safety and security oversight, two of 

three members of the Board attending a Board meeting (who in terms 

of the provisions of clause 82 may not possess civil aviation 

experience) could conceivably vote on a technical and/or contentious 
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civil aviation safety or security issue, which decision would then be a 

binding decision of the Board.  Perhaps the Bill should include a 

reserved matters list requiring either unanimous assent or 75% of the 

Board assenting to those issues? Also, it is necessary to consider 

incorporating an overriding clause in favour of the Minister, in the event 

that a sufficiently important decision that may have an impact on safety 

and security cannot be resolved at Board level.

11.3.13 We make the following comments on clause 83 of the Bill:

11.3.13.1 in the interests of clarity regarding who has the additional (and 

potentially powerful) casting vote conferred in terms of 

clause 83(5), the words "being the Chairperson or the member 

nominated to fulfil his role in terms of section 83(4)" should be 

incorporated between the words "person presiding" and "at such 

meeting" in the third and fourth lines of clause 83(5);  and

11.3.13.2 the words "life partner or" in the second to last line of clause 83(6) 

should be deleted and incorporated after the phrase "employer of 

his or her spouse" in the same line, so that the complete sentence 

reads "… the State, or the employer of his or her spouse or life 

partner, has, directly or indirectly, any pecuniary interest".  

11.3.14 Clause 85 of the Bill is disorderly, repetitive and inconsistent.  This 

clause has obviously been cut and pasted from the SACAA Act, without 

any thought given to the appropriate structure of the clause. In 

particular:

11.3.14.1 the opening line of clause 85(1) implies that a Board member 

must voluntarily vacate his or her position.  This is unlikely to 

occur in practice.  It is surely more appropriate to assume that 

whoever appoints a Board member must have the authority, in all 

instances, to remove that member;

11.3.14.2 it is not evident why there is a need to place the criteria listed in 

clauses 85(1) and (2) in separate sections, since the nature of the 

grounds for removal contemplated therein is, in almost all 

instances, the same.  To have them in separate sections is 

repetitive and may lead to confusion;
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11.3.14.3 the grounds listed in clauses 85(1) and (2) should be collated and 

only the Minister should be given the right to remove a member of 

the Board immediately.  Also, the grounds for removal should be 

expanded upon to cater for misconduct, and should include the 

process to be followed by the Minister in this regard;

11.3.14.4 clearly not much thought has gone into the insertion of 

clause 85(2)(a) and what should happen in the event that a 

member disputes that one of the events contemplated in 

clause 85(1) has occurred.  The effect of clause 85(2)(a) is to 

deny such a member their right, whether in terms of the Promotion 

of Administrative Justice Act, 2000 ("PAJA"), labour legislation, 

the common law or otherwise, to make representations 

concerning their reason for failing to vacate their office 

immediately as required in terms of clause 85(1);

11.3.14.5 clause 85(2)(g) is redundant in light of the contents of 

clause 85(2)(b);

11.3.14.6 the words "a copy" in the second line of clause 85(3)(c) should be 

deleted and inserted between the words "tabled" and "thereof" in 

the same line; and

11.3.14.7 the reference to "section 82(4)" in clause 85(5) should be changed 

to be a reference to "section 82", to ensure that all qualifications 

and experience criteria with regards to the Board members are 

applied in appointing an entirely new Board.

11.3.15 Under clause 87(6), the provision in this clause for the accountability of 

the Board to the Minster reinforces its status as a centre of power, 

separate from the Director and the Authority respectively.

11.3.16 Clause 89 of the Bill contemplates that the Public Finance Management 

Act ("PFMA") applies to the Board.  We point out, for the sake of clarity, 

that the Board itself cannot be an entity which is regulated by the 

provisions of the PFMA.  In particular, section 3 of the PFMA stipulates 

the institutions to which this legislation applies, namely, government 

departments, public entities listed in Schedules 2 and 3 of the PFMA, 

constitutional institutions and Parliament and the provincial legislatures.  
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The Board is none of these.  In fact, the present South African Civil 

Aviation Authority (established in terms of the SACAA Act) is listed as a 

Schedule 3A public entity in the PFMA.  Accordingly, the provisions of 

the PFMA apply to the Authority itself, rather than the Board.

11.3.17 Section 49(1) of the PFMA requires that each public entity (which would 

include the Authority) must have an "accountable authority".  Such 

accountable authority, in terms of section 49(2) of the PFMA, may be:

11.3.17.1 the board or controlling body of that public entity, where the public 

entity has such a board or controlling body;  or

11.3.17.2 where there is no board or controlling body of the public entity, the 

chief executive officer or other person in charge of the public 

entity, unless legislation pertaining to that public entity specifically 

designates another person as the accounting authority.

11.3.18 Accordingly, for purposes of compliance with the requirements of the 

PFMA:

11.3.18.1 to the extent that the drafters of the Bill elect to retain the Board, 

the Board will function as the "accounting authority" of the 

Authority;  or

11.3.18.2 if the drafters of the Bill do not make provision for the Board, the 

"accounting authority" of the Authority will then be the person in 

charge of the Authority (i.e. presumably the Director).

11.3.19 The "accounting authority" of the Authority (whether it is the Board, the 

Director or some other person) is then required to comply with the 

duties, responsibilities and obligations imposed on accounting 

authorities under the PFMA, which include submitting the required 

information to the relevant treasury or the Auditor-General in terms of 

section 54(1) and the preparation of annual reports and financial 

statements in accordance with section 55 of the PFMA.  

11.3.20 In this regard, it is necessary to ensure that specific provisions of the 

Bill, for example, clause 88 (which pertains to the preparation of a 

business and financial plan for the Authority) and 90 (in relation to the 

annual report), are consistent with the requirements of the PFMA.



1629043_1.DOC 50
03/10/2008

11.3.21 Further, in light of our comments above regarding the entity which 

ought to be regulated by the PFMA (i.e. the Authority rather than the 

Board), it is not clear to us why clause 90(1) refers to the "annual report 

pertaining to the financial state of affairs of the Civil Aviation Authority 

Board" rather than the annual financial report of the Authority.  Again, 

this clause demonstrates that the drafters of the Bill have attempted to 

draw a distinction between the Authority and the Board which, we 

submit, is not sustainable in law or in practice.

11.3.22 In clause 90(2), the words "contemplated in section 88(1)" should be 

incorporated at the end of this clause.

11.3.23 In clause 90(3)(e): 

11.3.23.1 the words "in place" should be incorporated between the word 

"procedures" and "for the proper application" in this clause;  and

11.3.23.2 the words "within the Civil Aviation Authority" should be included 

at the end of this clause.

11.4 specific comments – Chapter 5, Part 3 – the Director

11.4.1 In light of the concerns raised by the FAA regarding the suitable 

qualifications and experience that a Director should possess (see 

paragraph 3.3 above), the Bill should prescribe that a Director must 

possess at least the skills set out in clauses 91(2)(a) and 91(2)(b).  The 

way that clause 91(2) is currently drafted suggests that the Minister 

may take these skills into account, but that these skills may not 

necessarily determine the appointment of the Director.  Only the skills 

listed in clauses 91(2)(c) and 91(2)(d) should be discretionary.

11.4.2 In clause 91(4), the word "the" between "appointed" and "conditions" in 

the first line should be replaced with the word "such".

11.4.3 Clause 91(5) appears to provide that the Director may be reappointed 

indefinitely.  In the interests of transparency and good corporate 

governance, the number of reappointments permitted should be limited, 

alternatively, reappointments should be made in consultation with the 

Board and with the civil aviation industry.
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11.4.4 Clause 91(7) prescribes that the Director must be a South African 

citizen.  Our comments in paragraph 10.7.5 and 11.3.11 above are 

relevant in relation to this clause.

11.4.5 In clause 91(8), the word "receive" in the third line should be changed 

to the word "receives".

11.4.6 In light of our earlier comments relating to who comprises the Authority 

(see paragraph 11.2.4 above), and the fact that the Bill stipulates that 

the Authority's functions (clause 72) comprise safety and security 

oversight, clause 92(3)(a) of the Bill creates further confusion relating to 

the various centres of power.  If the Director is part of the Authority 

(which it appears that he is), then surely the Director is accountable to 

the Board (which sets the strategic goals of the Authority, and in fact 

runs the Authority) and the Authority (which clearly has a safety and 

security oversight function), in respect of issues relating to civil aviation 

safety and security?  Therefore, this clause contradicts the provisions 

of the Bill relating to the functions of the Authority, the objects of the 

Board and accountability of the Director.

11.4.7 The phrase "safety and security" in relation to the word "oversight" is 

used inconsistently in clauses 93(1)(a) and 92(3)(a). 

11.4.8 Clause 93(1)(d) is vague.  It does not make it clear whether the Director 

is obliged to produce a separate report from the report produced by the 

Board (as suggested by the wording of clause 81(1)(e)), or whether the 

Director is obliged to work together with the Board to produce the 

annual report described in clause 90.  Should two reports be required, 

this reinforces the different centres of powers and could also be 

regarded as a duplication of functions and a waste of resources, unless 

there are good corporate governance reasons for doing so.

11.4.9 Clause 93(2)(a) confers on the Director the power to appoint staff of the 

Authority, which power is not dissimilar to the power to appoint staff 

conferred on the Director in terms of clause 73.  As a result of poor

drafting, however, the provisions of clause 73 pertaining to the 

determination of the terms and conditions of employment by the Board

have not been incorporated into clause 93(2)(a) by cross-reference or 
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otherwise.  If this is the governance structure to be adopted by the 

drafters, it must be applied consistently throughout the Bill.

11.4.10 Clause 96(1) is overbroad as it appears that the Director is permitted to 

appoint any "member of staff" as acting Director.  Does this include a 

secretary?  The current wording of this clause would suggest that the 

Director would be well within his or her powers if he or she were to 

appoint a secretary as acting Director, as there are no limitations in this 

clause which prescribe qualifications, experience or expertise to be 

possessed by such acting director.

11.4.11 In clause 96(4)(a), the words "apart from a vacancy contemplated in 

subsection(1)" should be incorporated.

11.4.12 Clauses 96(4), (5) and (6) make reference to a "person" who is 

appointed by the Minister as an acting Director in certain 

circumstances, but make no mention of the qualifications, experience 

or expertise to be possessed by such person.  

11.4.13 In respect of clause 97, it is submitted that the Director should be 

compelled to consult with industry participants in respect of specific 

strategic matters relating to aviation safety and security oversight such 

as major policy shifts, whether imposed by ICAO or otherwise, the 

making of regulations under the Bill and other legislation, or the 

implementation of a newly imposed technical standard (see also, in this 

regard, our comments at paragraph 19.1 below).

11.4.14 Clause 98 should provide that the required approval of the Minister 

must be written, in the interests of promoting accountability and 

transparency.

11.4.15 Clause 100 provides for the conclusion of a performance agreement 

between the Director and the Minister.  This further entrenches the 

division of the centres of power between the Director and the Board.  

The duplication of the obligation to conclude such an agreement 

creates room for disharmony between the performance expected by the 

Minister of the Board, and the performance expected by the Minister of 

the Director.  Furthermore, the obligation contained in clause 100(1) is 
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overbroad and does not provide necessary details of the expected 

contents of the performance agreement.

11.4.16 Notably, no provision is specifically made in the Bill for the removal of 

the Director.  He or she may be removed as a member of the Board in 

terms of clause 85; however, it is essential that, in the interests of 

preserving efficient civil aviation safety and security oversight in the 

Republic, the Minister be afforded powers to remove the Director on 

grounds of non-performance, negligence, misconduct or other similar 

grounds.

11.5 specific comments – Chapter 14 – the Coordinator

11.5.1 It is submitted that the establishment of the position of the Coordinator 

and the current formulation in the Bill in relation to aviation security, as 

contemplated in this chapter, falls very far short of South Africa's 

international obligations under Annex 17 to the Convention.

11.5.2 Paragraph 3.1 of Annex 17 requires each contracting State to establish 

and implement a written national aviation security programme as well 

as designate an "appropriate authority" responsible for the 

development, implementation and maintenance of the programme.  

South Africa's National Aviation Security Plan ("NASP") has been 

developed and was promulgated by the Minister on or about 

13 November 2004.  The NASP designates, in line with the SACAA 

Act, the Authority as the "appropriate authority" for the purposes of civil 

aviation security.  CASR and the NASP envisage that the Chief: Civil 

Aviation Security ("the Chief") together with the Authority will develop, 

update and review the NASP.  Under the NASP, the Authority is 

intended to be centrally involved in the implementation of the NASP.  

11.5.3 Clause 72(1) of the Bill largely restates the civil aviation security 

oversight functions of the Authority under the SACAA Act. Further, 

clause 4(4) provides that the Minister must designate the Authority as 

the "appropriate authority" for carrying out the functions of the Bill. Yet, 

the Bill seeks to house many of the civil aviation security functions in 

the Coordinator who appears to be a functionary within the DOT.  
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11.5.4 In our clients' view, it would be entirely consistent with Annex 17 for the 

Authority to be designated as the "appropriate authority".  Obviously, 

specific officers within the Authority would need to specialise in 

security-related matters.  In this light, there may well be scope for the 

existence of the position of the Coordinator, as long as he or she is 

housed within the Authority.  The Coordinator, as all other officers of 

the Authority, should be answerable to the Director as head of the 

Authority.  Under clause 92(3)(a) of the Bill, the Director would be 

accountable to the Minister regarding civil aviation security oversight.  

11.5.5 It is clear that Annex 17 envisages only one appropriate authority or 

body for the general security oversight functions.  Creation of multiple 

centres of power can only lead to inefficiency and confusion of the sort 

that gave rise to grave concerns in the FAA audit last year.  Such 

multiple centres are also inconsistent with the requirements under 

Annex 17.

11.5.6 The creation of the office of Coordinator within the DOT is superfluous 

but, most importantly, dangerous and reckless as it simply creates 

multiple spheres of influence which can only impede the formulation 

and realisation of policy in this critical area of modern civil aviation.

11.5.7 Paragraph 3.1.5 of Annex 17 requires the appropriate authority to 

define and allocate tasks and coordinate activities between the 

agencies, organisations and other entities concerned with the 

implementation of the NASP.  The Authority, as opposed to the 

Corodinator's office within the DOT, would be better placed to do this, 

provided that the Bill deals with the problem of the overlap of 

responsibilities in relation to security related issues amongst the 

various centres of powers created by the Bill. 

11.5.8 The appointment of the Coordinator, in the form postulated by the Bill, 

is both unnecessary and dangerous – especially as the person is 

intended to be based in the DOT and accountable to the Director-

General in the DOT.  Under the Bill, the Authority is properly tasked 

with overseeing the formulation and implementation of civil aviation 

security.  The Bill contemplates in clauses 71 and 72(1) that the 

Authority is responsible for regulating aviation safety and security in 
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South Africa.  It is arguable that, since the Board runs the Authority, the 

Board is possessed with the aviation security oversight function of the 

Authority.  Furthermore, the Director is also possessed with the aviation 

security oversight function (clause 93).

11.5.9 The creation of the Coordinator's post outside the Authority will 

immediately create a myriad of centres of power – the Authority, the 

Director, the Board and the Coordinator, performing similar functions 

(especially having regard to the Coordinator's broad responsibilities in 

clause 143(1) of the Bill).  Although it may be necessary to have a 

person responsible for the drafting of the NASP, it is immensely logical 

to have such person housed within the Authority and be directly 

accountable – as in respect of other matters – to the Director, who, in 

turn, is answerable to the Minister (in line with clause 92(3)(a)).  In 

other words, the Coordinator's functions must be the sole preserve of 

the Director, who in turn can delegate such functions to the 

Coordinator.  This location of the Coordinator within the Authority will 

be in accordance with South Africa's international obligations under 

Annex 17 and would facilitate the effective use of the Authority's and 

other resources in this regard.  Accordingly, all of the responsibilities of 

the Coordinator should vest in the Director, who in turn can delegate 

some of those responsibilities to the Coordinator, who will be employed 

by the Authority.

11.5.10 There are various other respects in which the Bill falls short of South 

Africa's international obligations by, for example, in not providing for the 

establishment of a "written airport security programme" or an "airport 

security committee" at each airport (paragraph 3.2 of Annex 17).  It also 

does not speak to the development, implementation and maintenance 

of a "national civil aviation security quality control programme", as 

required under paragraph 3.4.4 of Annex 17.  

11.5.11 We now make a number of further, more general, comments on 

Chapter 14 of the Bill.

11.5.12 In clause 141(4), the word "further" should be replaced with the word 

"subsequent".
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11.5.13 Clause 141(5) provides that the Coordinator may be reappointed 

indefinitely which, coupled with the absence of a consultative process 

for the appointment or reappointment of the Coordinator and having 

due regard to transparency and good corporate governance, is not 

acceptable.

11.5.14 Clause 141(7) makes no mention of minimum qualifications, expertise 

and experience required to be possessed by the Coordinator.  Such 

minimum qualification criteria is essential, in light of the responsibilities 

of the Coordinator set out in clause 143.  The importance of the NASP

in the context of civil aviation security demands that extensive 

research, constant innovation and interaction with international texts 

and entities setting international civil aviation security standards be 

required of the Coordinator, and that the Coordinator be of such a 

calibre and competence that he or she can meaningfully engage with 

the issues to be addressed in the compilation and revision of the 

NASP.

11.5.15 Clause 141(7)(c) provides that the Coordinator must have a "top 

security clearance".  This phrase is vague and meaningless, no less 

the result of sloppy drafting.  

11.5.16 Clause 142 requires the Coordinator to obtain the "prior approval" of 

the Minister before he may hold any direct or indirect financial interest 

in any civil aviation activity.  In line with Annex 17 to the Convention, 

this clause should provide for "prior written approval" of the Minister so 

as to give effect to the provision that allows for public inspection of 

same.

11.5.17 Clause 143(1)(c) provides that the Coordinator will monitor and enforce 

the NASP.  Apart from the concerns enumerated above, this provision 

is ineffectual since the Coordinator is an employee of the DOT and 

does not have the resources or staff such as those at the disposal of 

the Authority to enforce the NASP.  The execution of security measures 

has always been and is, in terms of the Bill, the responsibility of the 

Authority.  Further, it is not in the interests of good corporate 

governance for the person who drafted a plan or strategy to oversee 

the enforcement thereof (the interpretation necessarily required in 
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enforcing its terms will inevitably be subjective and could, in this 

context, lead to substandard compliance with international standards).

11.5.18 In respect of clause 144(1), we point out that an airport does not have a 

"CEO".  The management company of an airport has a CEO.  The 

words "with the concurrence" in the first line should be replaced with 

the words "in consultation with".  There appears to be no good reason 

to elevate the opinion of the Coordinator (and for that matter the CEO) 

above that of the Authority, especially considering the breadth of the 

Authority's functions with regards to civil aviation security.

11.5.19 Clause 144(2) limits the Minister's (and subsequently, the Director-

General's) power to appoint a Coordinator from a wide pool of 

appropriately skilled persons (see our comments at paragraph 10.7.5

and 11.3.11 above).

11.5.20 Clause 144(3) is vague, in that the phrase "national aviation security 

program" is undefined and the clause as a whole is open to a myriad of 

interpretations. Further, if this is intended to be a reference to the 

NASP, this clause would seem to contradict clauses 143(1)(b) and (c) 

of the Bill.

11.6 proposals for the structuring and functioning of the Authority, the 
Board, the Director and the Coordinator

11.6.1 rationale for the proposals

11.6.1.1 Under the Bill, the regulation of the civil aviation industry and civil 

aviation safety oversight functions are reposed in the Authority.  

The Authority is headed by the Board and the Director appointed 

under clause 91 of the Bill.  The Bill sought to demarcate the 

respective functions of the Board and the Director.  The objects of 

the Board include the determination, oversight, implementation 

and revision of the Authority's corporate governance structures 

and human resource policies and strategies.  Conversely, the 

Director is specifically responsible for civil aviation safety and 

security oversight and is generally framed by the Bill as the head 

of Authority's administration and management.  The Director is an

ex-officio member of the Board.
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11.6.1.2 Both the Board and the Director are accountable to the Minister.  

Despite these attempts at clarification the interrelationship 

between the Director and the Board remains uncertain.  On a 

strict reading of the Bill it would seem that the Board is almost 

wholly denuded of practical management or oversight authority 

within the Authority.  This is somewhat anomalous and may lead 

to undue friction in the governance of the Authority.  It is clear, for 

instance, that the Bill aims to position the Board as the 

accountable authority for purposes of the PFMA.  It also purports 

to vest important "corporate governance" and "strategic goal" 

functions in the Board.  Yet the Board has no effective power to 

govern within the Authority.  It is also unclear what is meant by the 

"human resource" policy functions of the Board.  If the Board's 

rôle is divorced from management, then it is difficult to see how 

they can effectively set and implement human resource policies 

for the Authority.  As such, the Bill's current proposed structure is 

likely to lead to institutional chasms and belies the Bill's key 

objective of harmonisation of civil aviation legislation. 

11.6.1.3 We also note that the Bill lacks mechanisms for effective 

consideration and consultation relating to issues of policy and 

practice.  In our view, the structure of the Authority should 

facilitate substantive stakeholder consultation at the highest 

levels.  This would serve the further significant objective that 

government's and the Authority's strategic decisions on civil 

aviation are fully informed by all the relevant factors.  This would 

obviate many of the difficulties that government legislation may 

face in Parliament and, once enacted, in implementation.  

11.6.1.4 We suggest that it would be prudent for the drafters of the Bill to 

have regard to other legislation which establishes public entities 

which are more similar in nature to the Authority, with a view to 

comparing and analysing the structures of these bodies.  For 

example, we briefly refer you to these public entities established in 

terms of the following legislation:
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11.6.1.4.1 National Railway Safety Regulator Act, 2002 ("National 
Railway Act")

11.6.1.4.1.1 Section 4 of the National Railway Act provides for the 

establishment of the Railway Safety Regulator, 

comprising of a board, a chief executive officer and 

staff.

11.6.1.4.1.2 The Regulator is governed and controlled by a board of 

directors.  

11.6.1.4.1.3 The members of the board are appointed by the 

Minister.  The Minister must appoint a chairperson and 

a deputy chairperson from among the members of the 

board, excluding the chief executive officer.  Before the 

members of the board are appointed, the Minister must, 

through the media, invite members of the public to 

nominate persons who comply with specified criteria.

11.6.1.4.1.4 The chairperson of the board holds office for a period 

specified in the letter of appointment but that 

appointment may not exceed three years.  The 

chairperson is thereafter eligible for reappointment.  

Similar provisions apply to members of the board.

11.6.1.4.1.5 The Minister must, after consideration of the 

recommendation of the Board, appoint a Chief 

Executive Officer.  The CEO's term of office may not 

exceed five years but he or she may be reappointed 

upon expiry of his or her term of office.

11.6.1.4.1.6 The Minister may discharge the CEO from office:

11.6.1.4.1.6.1 if he or she repeatedly fails to perform the duties 

of the office efficiently;

11.6.1.4.1.6.2 if, due to any physical or mental illness of 

disability, the CEO becomes incapable of 

performing the functions of that office or performs 

them inefficiently;  or



1629043_1.DOC 60
03/10/2008

11.6.1.4.1.6.3 for misconduct.

Similar provisions apply to the members of the board.

11.6.1.4.2 Private Security Industry Regulator Act, 2001 ("the 
Private Security Act")

11.6.1.4.2.1 Section 6 of the Private Security Act provides for the 

establishment of the Council for the Private Security 

Industry Regulatory Authority, comprising of a 

chairperson, vice-chairperson and three additional 

councilors appointed by the Minister for Safety and 

Security in consultation with Cabinet.

11.6.1.4.2.2 A councillor is appointed for a period not exceeding 

three years and is eligible for reappointment upon 

expiry of his or her term of office for a period not 

exceed two additional terms.

11.6.1.4.2.3 A councilor vacates office when:

11.6.1.4.2.3.1 he or she becomes subject to any specified 

disqualification;

11.6.1.4.2.3.2 he or she has been absent from three consecutive 

meetings of the Council without leave of the 

Council;

11.6.1.4.2.3.3 he or she is removed from office for sound 

reasons; or

11.6.1.4.2.3.4 his or her written resignation is accepted.

A member of the Council may be suspended or 

removed from office by the Minister for Safety and 

Security if there is a sound reason therefor.

11.6.1.4.3 National Ports Act, 2005

11.6.1.4.3.1 The National Ports Authority is incorporated as a 

company.  Its board is appointed by the Minister of 
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Public Enterprises after consultation with the Minister.  

The Minister of Public Enterprises must call for 

nominations through the national media.

11.6.1.4.3.2 The Minister of Public Enterprises must appoint a 

member of the board from among the persons 

nominated.

11.6.1.4.3.3 The chairperson and other members of the board may 

hold office for a period not exceeding three years.  The 

chairperson may be reappointed for further periods not 

exceeding three years each.  The other members of the 

board may be reappointed but may not serve more than 

six consecutive years.

11.6.1.4.3.4 The Minister of Public Enterprises may revoke a 

member of the board from office for:

11.6.1.4.3.4.1 failing to perform his or her functions diligently;

11.6.1.4.3.4.2 failing to disclose certain interests;

11.6.1.4.3.4.3 being absent without good reason for three 

consecutive meetings of the board without 

permission of the chairperson;  or

11.6.1.4.3.4.4 misconduct.

11.6.1.4.4 Medical Schemes Act, 1998

11.6.1.4.4.1 Section 3 of the Medical Schemes Act provides for the 

establishment of the Council for Medical Schemes.

11.6.1.4.4.2 The Minister of Health may appoint a member of the 

Council for such period as the Minister of Health may 

deem necessary.  The Minister of Health must appoint 

a member of the Council as chairperson.

11.6.1.4.4.3 A member of the Council shall be appointed for no 

more than three years but he or she may be 

reappointed for one further term.
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11.6.1.4.4.4 The Minister of Health may at any time discharge a 

member of the Council from office if such a member is 

absent, except with leave of the chairperson, from more 

than three consecutive meetings of the Council, or is 

guilty of misconduct.

11.6.1.4.5 Auditing Profession Act, 2005 ("APA")

11.6.1.4.5.1 Section 3 of the Auditing Profession Act provides for the 

establishment of the Independent Regulatory Board for 

Auditors ("IRBA").  The IRBA does not, under the APA, 

have a further board of directors.

11.6.1.4.5.2 The IRBA consists of members appointed by the 

Minister of Finance.  Before the Minister of Finance 

makes the appointments, the IRBA must, by notice in 

the Government Gazette and in any national 

newspaper, invite nominations from members of the 

public.

11.6.1.4.5.3 A member of the IRBA holds office for not more than 

two years.  A member may be reappointed but may not 

serve more than two consecutive terms of office.  

11.6.1.4.5.4 The Minister of Finance may, by notice in the 

Government Gazette and after consultation with the 

IRBA, terminate the period of office of a member if:

11.6.1.4.5.4.1 the performance of the member is unsatisfactory;

11.6.1.4.5.4.2 the member is unable to perform the functions of 

office effectively;  or

11.6.1.4.5.4.3 the member has failed to comply with or breached 

any legislation regulating the conduct of members.

11.6.1.4.5.5 The Minister of Finance may, if the performance of the 

IRBA is unsatisfactory, terminate the period of office of 

all the members of the IRBA.
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11.6.1.4.6 National Credit Act, 2005

11.6.1.4.6.1 Section 12 of the National Credit Act provides for the 

establishment of the National Credit Regulator.  The 

National Credit Regulator is governed by a board, 

consisting of:

11.6.1.4.6.1.1 a member designated by the Cabinet member 

responsible for finance;

11.6.1.4.6.1.2 a member designated by the Cabinet member 

responsible for housing matters;

11.6.1.4.6.1.3 a member designated by the Cabinet member 

responsible for social development matters;

11.6.1.4.6.1.4 a chairperson appointed by the Minister 

responsible for consumer credit matters;

11.6.1.4.6.1.5 a deputy Chairperson appointed by the Minister 

responsible for consumer credit matters; and

11.6.1.4.6.1.6 not more than six other members appointed by the 

Minister responsible for consumer credit matters.

11.6.1.4.6.2 The Minister responsible for consumer credit matters 

may remove a member of the board only if that member 

has:

11.6.1.4.6.2.1 become disqualified in terms of the National Credit 

Act;

11.6.1.4.6.2.2 acted contrary to the conflict of interest provisions 

under the National Credit Act;

11.6.1.4.6.2.3 failed to disclose an interest;  or

11.6.1.4.6.2.4 neglected to properly perform the functions of his 

or her office.

11.6.1.4.6.3 The Minister responsible for consumer credit matters 

must appoint a Chief Executive Officer.
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11.6.1.5 Below, we set out four civil aviation regulatory structures which 

may be adopted under the Bill.  We comment on the propriety of 

each using, in part, examples from parallel jurisdictions and other 

industries.  First, however, we broach the question of 

"accountable authority" under the PFMA.  

11.6.2 fiscal management requirements under the PFMA

11.6.2.1 As mentioned above, under section 49 of the PFMA, every public 

entity must have an accounting authority, which would be 

accountable for the financial management of such entity for the 

purposes of the PFMA.  The accounting authority has numerous 

fiduciary duties listed in sections 50 and 51 of the PFMA. 

11.6.2.2 The Bill seems to envisage that the Board will be the accounting 

authority.  Yet, this responsibility for financial management would 

seem to be wholly incommensurate with the near absence of the 

Board's management powers within the Authority under the Bill.  

The PFMA clearly contemplates that the accounting authority, to 

be meaningfully accountable under that Act, has to be a 

"controlling body": ie the person or body in charge of the public 

entity.  

11.6.3 corporate structure proposed under the Bill

11.6.3.1 The following is, broadly, the structure proposed under the Bill:
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Proposal under the Bill
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industry stakeholders at the Authority and Ministerial level in 

relation to matters of policy.

11.6.4 the DOT's potential new model

11.6.4.1 AASA and ACS understand that the DOT now seeks to base the 

civil aviation regulatory structure on the model of the South 

African Revenue Service ("SARS").  The SARS model (modified 

to dovetail around the functions in civil aviation) may look like this:



1629043_1.DOC 67
03/10/2008

DoT Model
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11.6.4.2 This model would provide the certainty and clarity in relation to the 

hierarchy of responsibility and reporting within the Authority.  It 

places, however, too much divergent responsibility on one 

individual.  The functions of the Authority are technically and 

managerially specialised and diverse.  This requires the 

meaningful contribution, at the highest level, of a range of 

individuals with particular expertise.  This model clearly overlooks 

the benefits of a diverse and fully representative Board.  

Additionally, unlike SARS, the Authority is an independent 

regulator of the civil aviation industry.  It requires input from 

knowledgeable but independent individuals at the highest level 

(preferably in the form of non-executive directors on the Board).  

Finally, there is no provision for the involvement of industry 

stakeholders.  This final aspect may be remedied through the 

creation of an appropriate advisory committee, as indicated in the 

diagram below, but this would not remedy some of the other clear 

deficiencies of the model:
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Modified DOT Model
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11.6.5 AASA and ACS's proposed model

11.6.5.1 AASA and ACS propose to adopt a corporate structure model 

which incorporates the imperatives of clear responsibility and 

accountability, representation of expert and industry views and 

independent judgment at the highest levels, and reflects local and 

international best practice:  
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AASA/ACS proposal
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Authority should be a board of directors.  This board would be 

appointed by the Minister and would comprise members of senior 

management, each with an area of executive responsibility 

("Executive Directors"), such as finance, operations, legal, 

aviation safety and security; as well as several non-executive 

members.  Both the executive and non-executive members of the 

board would need to be technically competent and experienced in 

civil aviation matters.  The Executive Directors would each lead a 

"group" (composed of Authority staff appointed by the Executive 

Director and located within the Authority) which would deal with 

the relevant area of executive responsibility.  It would make sense 

that the present rôle of a Coordinator should be subsumed into 

the relevant "group", for it cannot justifiably subsist beyond the 

bounds of the Authority.  Each group would be accountable to the 

board.  The board, in turn, would be accountable to the Minister.  

11.6.5.3 To facilitate meaningful industry participation and advice, the 

AASA/ACS model incorporates a panel of advisers (appointed by 

the Minister on the basis of nominations from the industry), which 

would need to be consulted by the board on matters of policy and 

legislation and compile recommendations in relation to proposed 

policy/legislative decisions.  The extent and timing of the 

consultation would need to be tailored to the nature and urgency 

of the measures contemplated by the Authority.  The panel's 

written recommendations would be forwarded to the Minister 

together with any proposals ultimately adopted by the board. 

11.6.5.4 The AASA/ACS model seeks to incorporate some of the best 

elements of the models in various countries, including the United 

Kingdom and New Zealand.  The proposed model also tracks 

some of the features of South Africa's independent industry 

regulators, such as the Independent Communications Authority of 

South Africa,1 South African Marine Safety Authority2 and the 

  
1 Established under the Independent Communications Authority of South Africa Act, 2000.
2 Established under the South African Marine Safety Authority Act, 1998.
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Railway Safety Regulator.3 It also augments the good 

governance precepts outlined in the Protocol on Corporate 

Governance in the Public Sector (2002) published by the 

Department of Public Enterprises incorporating the requirements 

of the PFMA; and the King Report on Corporate Governance for 

South Africa (2002). 

  
3 Established under the National Railway Safety Regulator Act, 2002.
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12. Chapter 7 – Monitoring and Enforcement of Regulatory Compliance by Civil 
Aviation Authority

Chapter 11, Part 2 – Search, Seizure and Powers of Arrest of Authorised 
Persons, Offences and Penalties in connection with such Search and 
Seizures by Authorised Persons

12.1 These chapters of the Bill distinguish between:

12.1.1 a search and seizure conducted in terms of a warrant, for purposes of 

gathering evidence with a view to prosecuting any person for a 

contravention of any legislation administered by the Authority (i.e. a 

criminal inspection).  Such a search and seizure is dealt with in 

clauses 101(3) to (8) contained in Chapter 7 of the Bill;

12.1.2 searches and seizures to be conducted without a warrant, namely:

12.1.2.1 for purposes of monitoring regulatory compliance with any 

legislation administered by the Authority (i.e. a regulatory 

inspection).  The conduct of regulatory inspections is governed by 

clauses 101(1) and (2) of Chapter 7 of the Bill;  and

12.1.2.2 in the interests of aviation security, where a search may be carried 

out on any person, baggage, vehicles, personal effects, cargo or 

goods to be loaded onto, or off-loaded from, an aircraft 

(clauses 131(1) and (2) of Chapter 11, Part 2 of the Bill) or 

entering a restricted area (clauses 131(5) and (6));  on any 

building, structure, equipment, vehicle, cargo, goods or aircraft 

where the search is reasonably believed to be necessary for the 

security of any airport, aircraft passengers or any aviation facility, 

or to avoid interference with the operation of an air carrier, airport 

or air navigation facility (clause 131(8));  or on any aviation facility 

or its contents, any person, vehicle or article found in such facility, 

if there are reasonable grounds to believe that a search is 

necessary in the interests of aviation security or to avoid 

interference with the operation of an aviation facility 

(clause 101(9)).
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12.2 We are concerned that the provisions of the Bill dealing with searches and 

seizures may be unconstitutional in that the conduct of a regulatory 

inspection is not sufficiently circumscribed.  The requirements laid down in 

foreign case law, and endorsed by our Constitutional Court, must be 

complied with in the Bill, failing which the Bill will be susceptible to 

constitutional challenge.  In particular:

12.2.1 clause 101(1) does not sufficiently emphasise that such a regulatory 

inspection is of a routine nature which should reasonably be expected 

by persons who operate in the aviation industry, without proof in 

advance of a particular infraction;

12.2.2 the Bill contains little guidance on the framework under which an 

authorised person may lawfully carry out his or her duties of inspection;  

and

12.2.3 while clause 101(2) of the Bill contains some safeguards in relation to a 

search of a private dwelling, it is submitted that these safeguards may 

be insufficient as they could still allow an inspection of documents 

which are of an extremely private nature.

12.3 In respect of the warrantless searches and seizures contemplated in 

clause 131 of the Bill, we respectfully submit that sub-clauses (8) and (9) 

may be open to constitutional challenge in that they are widely drafted.

12.4 We now set out our further submissions on Chapter 7 and Chapter 11, 

Part 2 of the Bill.

12.5 We note that clause 101(9) of Chapter 7 provides that the powers of 

authorised officers and inspectors designated under clause 94(1)(a) or (b) 

are as prescribed.  It would be preferable for such powers to be set out in 

the primary legislation (i.e. the Bill) in order to provide certainty in this 

regard.

12.6 It should be made clear that clause 101(10), which provides that an 

authorised officer and an inspector designated under clause 94(1)(a) or (b) 

must be accompanied and assisted by a police officer, also applies to the 

conduct of searches and seizures by such persons under Chapter 11, Part 2 

of the Bill.
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12.7 Clause 103 of the Bill makes provision for the issuance of a prohibition order 

by an authorised officer or inspector, in certain circumstances.  While sub-

clause (4) contemplates that the procedure for the issuance of such an order 

is to be prescribed, it is submitted that it would be preferable for such 

procedure to be described in the primary legislation (i.e. the Bill) for the sake 

of certainty.  Further, we note that the issuance of a prohibition order is likely 

to constitute administrative action for purposes of the Constitution and PAJA, 

and accordingly the process to be followed in relation to such issuance must 

be procedurally fair.

12.8 In relation to warrantless searches conducted in terms of Chapter 11, Part 2, 

we point out that clause 131(10) does not specify what is to happen after the 

expiry of the stipulated 24-hour period (i.e. presumably if the person returns 

to the aviation facility after this time, he or she may still be subjected to a 

search?).

12.9 No timeframe is provided for in the Bill in relation to clause 131(11).

12.10 In respect of the provisions of clause 133 which permit an arrest without a 

warrant of a person who has committed or is suspected to have committed 

an offence under the Bill, we note the following:

12.10.1 it should be emphasised that an arrest without a warrant should only 

take place in exceptional circumstances, where there are no other 

means of ensuring the person in question's presence in court.  This is 

consistent with the approach which has been adopted by our courts;

12.10.2 our comments at paragraph 12.6 above refer;  and

12.10.3 clause 131 does not make provision for the presence of an element of 

objective reasonableness in relation to the suspicion of a commission 

of an offence.
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13. Chapter 8, Part 1 – Internal Appeal against Decisions of Inspectors and 
Authorised Officers

Chapter 8, Part 2 – Appeal Committees

13.1 Chapter 8 of the Bill has a number of extraordinary features.

13.2 Firstly, the drafting of this chapter conflicts with a number of fundamental 

administrative law concepts.  The chapter misconstrues and unduly 

broadens the constitutional right to administrative justice.  

13.3 Clause 104(1) states that the word "decision" will have the same meaning as 

is assigned to it in section 1 of PAJA.  The Bill then uses the phrase 

"administrative decision" in the remainder of clause 104, and uses the 

phrase "decision" numerous times within the rest of Chapter 8.

13.4 There are a number of striking issues here.  Section 33 of the Constitution

enshrines the right to fair administrative action, and PAJA was enacted 

pursuant to this provision.  PAJA similarly uses the phrase "administrative 

action", and one of the required components for "administrative action" (as 

per section 1 of PAJA) is "a decision of an administrative nature".  In other 

words, for purposes of PAJA, the criteria is not whether there has been a 

decision, but rather whether there has been an "administrative action" 

(i.e. whether, amongst other things, there has been a decision taken which is 

of an administrative nature).  The use of the terms "decision" and 

"administrative decision" in the Bill are thus inconsistent with PAJA.

13.5 It appears that the drafters have confused the notions of appeals and 

reviews.  What is further of concern is that PAJA provides for the review of 

administrative action, rather than appeals of administrative-type decisions.  

In turn, Chapter 8 of the Bill is generally concerned with appeals of decisions 

taken by specified persons (i.e. an appeal against the merits of the decision 

taken).  However, clauses 104(2) and (3) of the Bill, in contrast with the 

remainder of Chapter 8, refer to specific administrative law entitlements in 

relation to the taking of administrative action (such as having an opportunity 

to make representations), all of which entitlements are already provided for 

in PAJA. 
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13.6 It is thus respectfully submitted that the Bill should clarify that Chapter 8 

refers to appealing against decisions taken by the specified persons, rather 

than reviewing such decisions, and all references (whether direct or indirect) 

to reviews or "administrative action" should be deleted from the Bill.  Further,

reference to PAJA in clause 104 and the use of the phrase "administrative 

decision" makes the Bill confusing, and should also be removed from the Bill 

for purposes of clarity.

13.7 Secondly, Chapter 8 is likely to mire the Minister, the DOT, the Director and 

the Authority in extensive and unnecessary administrative processes and 

appeals.  The concern is the potential for extensive appeal and review rights 

in favour of aggrieved parties.

13.8 We point out that, for example, in relation to any decision taken by an 

inspector, authorised officer or authorised person, the Bill provides for three 

levels of appeal, namely, firstly to the Director (in terms of clause 105(1)), 

then to an appeal committee (in terms of clause 107(a)) and finally to a High 

Court having jurisdiction (clause 114(1)).  In turn, a decision taken by a 

designated body or institution, or designated aviation medical officer, in 

relation to the refusal, cancellation or endorsement of a medical certificate, 

may first be appealed to the Director (in terms of clause 106(1)(a)), and then 

to the High Court (clause 106(5)).  

13.9 The Bill thus provides for an extremely complex and long-winded appeal 

process which should, it is respectively submitted, be shortened in the 

interests of expediency and for the benefit of aviation safety and security in 

South Africa.  For example, including reference to clause 105 within 

clause 107(a) would remove one level of appeal in respect of decisions 

taken by inspectors, authorised officers or authorised persons.

13.10 Thirdly, of concern, is the breadth of clause 107(a) and, more particularly, 

clause 108 of the Bill.  These provisions allow for an appeal to be lodged 

against any decision taken by the Director (except in relation to an appeal in 

respect of a medical certificate) and any decision taken by the Minister under 

the Bill.  This breadth is disconcerting given the range of powers which both 

the Director and the Minister have under the Bill.  The Bill thus provides, for 

example, for the following decisions to be appealed against:
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13.10.1 decisions by the Minister in relation to:  (a) proclamations and the 

ratifying of amendments to the Convention (clause 3);  (b) requests to 

the ASA Board to carry out investigations of aviation accidents or 

incidents (clause 12);  (c) the delegation of an investigation to another 

contracting State to the Convention (clause 30(1)(g));  (d) the giving of 

a Ministerial order to the Authority (clause 78);  (e) the conclusion of a 

performance agreement with the Board (clause 87);  (f) the 

appointment of appeal committees (clause 109);  (g) the making of 

orders in relation to a security threat (clause 129);  and (h) the making 

of regulations;  and

13.10.2 decisions by the Director in relation to:  (a) the conclusion of 

agreements with the ASA Board (clause 26(1));  (b) the designation of 

authorised persons (clause 94);  (c) the conclusion of a performance 

agreement with the Minister (clause 100);  and (d) the granting of 

exemptions from complying with certain or all of the provisions of the 

Bill (clause 117).

This surely cannot have been the intention of the drafters of the Bill.

13.11 It is submitted that effectively allowing any decision taken by these two 

persons to be appealed against, via an extensive process (see above), 

undermines the civil aviation safety oversight role played by these two 

persons, hampers the envisaged appeal process and runs counter to the 

solutions suggested by the Task Team to the FAA during December 2007

(see paragraph 3.3 above). The confusion between appeal and review 

process, the number of potential levels of appeal and the breadth of issues 

which may be subject to appeal can undermine the effective oversight of civil 

aviation safety and security in South Africa, by, amongst others, diminishing 

legal certainty.

13.12 Interestingly, we also note that no provision is made in the Bill for any 

appeals against decisions taken by:  (i) an investigator in relation to an 

aircraft accident or an aircraft incident;  (ii) the ASI Board;  (iii) the Director of 

Investigations;  (iv) the commander of an aircraft (see clause 140 of the Bill);  

nor (v) the Coordinator.  In light of the fact that the Bill contemplates that all 

decisions of the Minister and the Director may be appealed against (see 
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above), it is curious that none of the decisions taken by the remaining 

persons mentioned in this paragraph may be appealed.

13.13 We now make the following further, less substantial, comments on Chapter 8 

of the Bill.

13.14 Presumably, it is intended by the wording of clause 105(5)(c) that legal 

representation is not permitted in relation to an appeal before the Director 

from any decision of an inspector, authorised officer or authorised person.

13.15 In respect of clause 106:

13.15.1 no other references to "medical certificates" or "declarations of 

unfitness" appear to be contained in the Bill, and the context for 

clause 106 is thus unclear;

13.15.2 the phrase "by the Director" should be removed from clause 106(3), in 

light of the provisions of sub-clause (2);

13.15.3 the word "appropriate" should replace the word "equitable" at the end of 

sub-clause (4);

13.15.4 it is not clear why the phrase "Subject to this subsection" appears at the 

beginning of clause 106(6);  and

13.15.5 the words "is prescribed" in clause 106(8) should be replaced with "is 

as prescribed".

13.16 The regulations contemplated in clause 107(a) must be published 

simultaneously with the implementation of clauses 107 to 109 of the Bill.

13.17 In respect of clause 109:

13.17.1 the apostrophe in the word "person's" in clause 109(3) should be 

moved so that the word is changed to "persons' ";

13.17.2 the beginning of clause 109(4) should be amended to read as follows 

(changes or insertions are indicated by underlined text and deletions 

are indicated in square brackets):  

"None of [An] the appellant, any [a] person employed by the 

appellant, the Director, an employee of the Civil Aviation Authority, 
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a member of the Civil Aviation Authority Board, a member of any 

committee of the Civil Aviation Authority Board or a civil servant 

may [not] be appointed as a member of an appeal committee."

Further, it is not clear from the wording of clause 109(5) whether family 

members or associates of an appellant may be members of an appeal 

committee;

13.17.3 the Bill does not clarify, in sub-clause (7)(a) or sub-clause (8), on what 

basis a member of the appeal committee's, or the entire appeal 

committee's, performance would be deemed to be "unsatisfactory";

13.17.4 the necessity of sub-clause (11) is not clear, in light of clause 115 of the 

Bill.  It is respectfully submitted that sub-clause (11) should be deleted 

from Chapter 8.  In this regard, the wording of clause 115 is preferable 

to that of clause 109(11);  and

13.17.5 the meaning of sub-clause (12) is not clear.  For example, is this 

intended to mean that National Treasury is to manage the expenditure 

of an appeal committee, or that National Treasury is responsible for 

funding an appeal committee, or does this sub-clause have another 

meaning?  Wording similar to that contained in clause 21 of the Bill 

(i.e. in relation to expenditure in connection with the execution of the 

functions of the ASI Board) should replace the current wording of 

clause 109(12)).

13.18 Clause 110(1), which provides that the period of the appeal committee 

members' service is to be prescribed by regulations, and clause 109(6),

which stipulates that a member of an appeal committee holds office for three 

years, are contradictory.

13.19 In respect of clause 111:

13.19.1 presumably sub-clause (1) implies that there can be no interchanging 

between members of different appeal committees established by the 

Minister in terms of clause 109(1) of the Bill.  Practically, it may be 

worthwhile permitting such interchanging or substitution of members;

13.19.2 it is not clear why sub-clause (2) refers to an appeal "under 

subsection (1)";  and
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13.19.3 the words "is determined" should be replaced by "shall be determined" 

in sub-clause (3).

13.20 It is not clear why both clauses 113(5) and (6) are necessary.
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14. Chapter 9 – Procedures for Identifying and Notifying of Differences, 
Issuance of Exemptions by Director and Interception Orders

14.1 It is not clear why clause 116 has been included in the Bill.  In particular, this 

clause provides that the procedures for the "identifying and notifying of 

differences" will be as prescribed.  However, the term "identifying and 

notifying of differences" is defined in clause 1(1) of the Bill to mean "the 

process whereby Contracting States in terms of Article 38 of the Convention 

identify and notify other Contracting States of any differences between 

national regulations and practices and the international standards contained 

in the Annexes to the Convention".

14.2 While it may be useful to list (in regulations or elsewhere) the differences 

which South Africa has identified and notified in relation to its application of 

the provisions of the Convention and the Annexes to the Convention, we 

point out that the actual identifying and notifying of differences between 

South African legislation and regulations and the Annexes to the Convention 

is the role of the Government of the Republic, and not the role of the persons 

and entities which will be bound by the provisions of the Bill.  The 

Convention (and its Annexes) binds Contracting States (which include the 

Republic) and not natural or juristic persons.

14.3 Clause 117(4) of the Bill makes provision for the issuance by the Director of 

an exemption certificate or an extension.  While this sub-clause 

contemplates that the procedure for the issuance of such an order is to be 

prescribed, it is submitted that it would be preferable for such procedure to 

be described in the primary legislation (i.e. the Bill) for the sake of certainty.  

Further, we note that the issuance of an exemption certificate or extension is 

likely to constitute administrative action for purposes of the Constitution and 

PAJA, and accordingly the process to be followed in relation to such 

issuance must be procedurally fair.
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15. Chapter 10 – Transfer of Certain Functions and Duties in terms of 
Article 83bis of Convention

15.1 In order to ensure consistency with the provisions of Article 83bis of the 

Convention and for the sake of clarity, clause 119(1) of the Bill should be 

amended to read as follows (words underlined indicate insertions or changes 

to the current wording of the Bill while words in square brackets indicate 

deletions which should be made from the current wording of the Bill):

"Notwithstanding Articles 12, 30, 31 and 32(a) of the Convention, when 

an aircraft registered in the Republic [a Contracting State] is operated 

in a Contracting State pursuant to an agreement for the lease, charter 

or interchange of the aircraft or any similar arrangement by an operator 

who has its principal place of business or, if it [he or she] has no such 

place of business, its permanent residence in another Contracting 

State, the Minister may by agreement with such other State, in 

accordance with Article 83bis of the Convention, transfer to such other 

State [it] all or part of its functions and duties under Articles 12, 30, 31 

and 32(a) of the Convention as the State of Registry in respect of a 

South African aircraft."

15.2 We note, for the sake of completeness and in light of the definition assigned 

to the term "State of Registry" in clause 1(1) of the Bill, that it is not 

necessary to have both terms "State of Registry" and "South African aircraft" 

in the final phrase of the above clause 119(1).

15.3 Further, in order to ensure consistency with the provisions of Article 83bis of 

the Convention and for the sake of clarity, clause 119(2) of the Bill should be 

amended to read as follows (words underlined indicate insertions or changes 

to the current wording of the Bill while words in square brackets indicate 

deletions which should be made from the current wording of the Bill):

"The Minister may, by agreement with another Contracting State [such 

other State], in accordance with Article 83bis of the Convention, accept 

all or part of the functions and duties of such other State under 

Articles 12, 30, 31 and 32(a) of the Convention [,] as State of Registry 

in respect of such other State's aircraft utilised by a South African 
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[O]operator pursuant to an agreement for the lease, charter or 

interchange of the aircraft or any similar arrangement."

15.4 The term "South African Operator", as used in the current wording of 

clause 119(2) of the Bill, is not defined.

15.5 Clause 119(3) should refer to the transfers contemplated in both sub-

clauses (1) and (2). Further, the phrase "Article 83bis" in clause 119(3) 

should read "Article 83".

15.6 Clause 119(4) provides that the Director must recognise the validity of 

licences and certificates issued by a Contracting State to the Convention.  

This is not consistent with the requirements of Articles 32(b) and 33 of the 

Convention.  In particular, Article 32(b) of the Convention provides that "each 

contracting State reserves the right to refuse to recognize, for the purpose of 

flight above its own territory, certificates of competency and licences granted 

to any of its nationals by another contracting State".  In turn, Article 33 states 

that "certificates of airworthiness and certificates of competency and licences 

issued or renewed valid by the contracting State in which the aircraft is 

registered, shall be recognized as valid by the other contracting States, 

provided that the requirements under which such certificates or licences 

were issued or rendered valid are equal to or above the minimum standards 

which may be established from time to time pursuant to [the] Convention".

15.7 The term "State of Operator" should read "State of the Operator", in both 

instances in clause 119(5), to be consistent with the clause 1(1) of the Bill.  

Further, in clause 119(5), the word "the" should replace "another" before the

second use of the term "State of the Operator".  Also, the word "such" should 

be inserted towards the end of clause 119(5) before the phrase "transfer 

arrangements".
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16. Chapter 11, Part 1 – Offences and Penalties

16.1 This part contains inaccurate cross-references, is unclear and littered with 

numerous undefined terms, making it difficult to understand.  Moreover, the 

Offences Convention has been misconstrued (see clause 128(4)).  The 

scope of some offences and the severity of certain punishments is 

inexplicable.  Some of the offences described in the Bill, which originate from 

the Offences Act, have been redrafted in such a way as to change the scope 

of the original offence.  Certain of these changes appear not to have a 

reasonable explanation therefor (see, for example, the expansion of the 

offence referred to in clause 120(c) when compared to section 2(1)(c) of the 

Offences Act).  What follows below is an exposition of some of the glaring 

deficiencies in this chapter and is by no means an exhaustive discussion of 

the innumerable inadequacies of this chapter.

16.2 Generally, the scope of the provisions relating to offences, and to the 

relevant penalties, is overbroad.  For example:

16.2.1 clause 120(a)(ii) includes "acts of violence" and physical and verbal 

threats;

16.2.2 clause 120(e) includes the communication of information which the 

communicator knows to be false "thereby endangering the safety of an 

aircraft …", where the meanings of "communication" and "information" 

and the possible manner in which the safety of an aircraft could be 

endangered by this communication are open to interpretation;

16.2.3 clause 120(j)(ii) includes the performance of any act which jeopardises 

or may jeopardise "the safety of … persons or property", without any

restriction on the persons or property included in the scope of this 

clause; and

16.2.4 clause 122(1) includes "utter[ing] a threat to anyone on the aircraft".

16.3 Clause 130(1) has the effect of making every contravention of the Bill or a 

regulation published under it, or the Convention or Transit Agreement 

(except where another penalty is specially provided), a criminal offence

punishable by a fine or imprisonment "not exceeding 10 years", or both such 

fine and imprisonment.  In light of the nature and volume of domestic 
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legislation and international law instruments regarding offences, and the fact 

that this provision on the face of it appears to be overbroad and 

unreasonable, this provision requires careful consideration and cross-

checking to ensure that:

16.3.1 minor transgressions are not unduly penalised; and   

16.3.2 the provisions are not unconstitutional.

16.4 In respect of the punishments imposed for the various offences created in 

this part of the Bill, there does not appear to be any good reason why:

16.4.1 the two year maximum period of imprisonment prescribed in clause 121 

deviates drastically from the maximum period of fifteen years 

prescribed for the same or similar offences in section 2(2) of the 

Offences Act; or

16.4.2 in contrast, the thirty year maximum period of imprisonment prescribed 

in clause 127(3) of the Bill deviates drastically from the maximum 

period of six months prescribed for the same or similar offences in 

section 2D of the Offences Act.

16.5 Clause 128(4)'s wording (with the exception of the words "Contracting 

State") has been copied from Article 4 of the Offences Convention.  Since a 

"Contracting State" has been defined in the Bill as a state which is party to 

the Convention, this provision presumes that signatories to the Convention 

are identical to signatories to the Offences Convention.  The definition of 

"Contracting State" should be amended to make reference to those states 

that are signatories to the Offences Convention in order to avoid an absurd 

application of this provision to those States that are not party to the Offences 

Convention.

16.6 Clause 128(5) of the Bill permits an authorised person, without a warrant, to

search any aircraft which he or she reasonably believes has been used to 

convey "any armaments, drugs or animal product contrary to subsection (1), 

and any cargo or goods on board such an aircraft" (our emphasis).  Further, 

the authorised person may, without a warrant, seize any armaments, drugs 

or animal product found during a search, any aircraft on which such items 

are found and "any other thing which in his or her opinion was used or is 
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intended to be used for the commission, or in connection with the 

commission, of an offence in terms of this section".  The authorised person 

may also, without a warrant, arrest any person found on board an aircraft in 

question and who is reasonably suspected of having committed, or 

attempting to commit, the offence in question. The constitutionality of this

subclause needs to be carefully assessed, in particular with regard to 

whether such powers are disproportionate restrictions on the constitutional 

rights to privacy and property.  

16.7 It is worth noting that clause 129 was copied from section 2J of the Offences 

Act, which section was inserted into such legislation in 1978.  To our 

knowledge, this section has not been revised or scrutinised by the courts

since the enactment of the Constitution in relation to the rights of the 

persons affected by such clause.  Clause 129(1) suggests that the Minister 

may, in his or her opinion, issue an order that can potentially infringe the 

constitutional rights of a person or groups of persons.  It is submitted that 

clause 129(4) presupposes this liability on the part of the Minister as a result 

of the issuing of such orders. While we understand that there may be 

circumstances necessitating the application of drastic measures to curb 

immediate threats to aviation security, it must be made clearer that the 

Minister's exercise of power must be reasonable and comport with the 

provisions of the Constitution.  

16.8 We note the following in respect of undefined terms:

16.8.1 the precise meanings of the phrases "in flight" and "aircraft in flight" 

used in this part have not been provided;

16.8.2 the undefined phrase "aircraft in service" is used repeatedly in this part 

(see clauses 120 and 122);

16.8.3 clause 120(1)(f) contains both the defined term "air navigation facility" 

and the undefined term "aviation navigation facility".  The phrase 

"aviation navigation facility" should be replaced with the defined term;

16.8.4 clause 120(i) makes reference to "licensed airports", a term which is 

not defined;
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16.8.5 clause 126(2)(b) makes reference to "air traffic service unit", a phrase 

which is not defined;

16.8.6 clause 128(1)(a)(i) includes the phrase "other legislation", which should 

be replaced with the term ultimately preferred by the drafters as the 

term used to describe Acts of Parliament besides the Bill; and

16.8.7 clause 129(4) includes the term "State Revenue Fund", which should 

instead refer to the National Revenue Fund.

16.9 The following inaccurate cross-references are contained in this part:

16.9.1 clause 128(5)(a)'s reference to subsection (1) should be a reference to 

subsection (2);

16.9.2 clause 128(6)'s reference to subsection (1) should be a reference to 

subsection (2);

16.9.3 clause 128(7)(a)(i)'s reference to subsection (5)(b) should be a 

reference to subsection (2); and

16.9.4 clause 128(7)(c)'s reference to subsection (4) should be a reference to 

subsection (6).

16.10 Clause 121 is poorly structured and should be redrafted, in light of the 

structure of section 2(2) of the Offences Act, to read as follows:

"121. Any person who:

(a) threatens, attempts or conspires to commit any offence 

referred to in section 120;

(b) falsely alleges that any other person has committed or is 

about to commit any offence referred to in section 120; or

(c) communicates information which he or she knows to be 

false or incorrect, and thereby interferes with or may 

interfere with the operation of an air carrier, designated 

airport, airport or heliport,
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is guilty of an offence and on conviction liable to a fine or to 

imprisonment for a period not exceeding two years or to both 

such fine and imprisonment."

16.11 Furthermore, clause 122(2) is poorly structured in that it does not relate to 

the heading of clause 122, nor does it fit with the content of 122(1); it would

be better placed within clause 120.

16.12 The following are examples of poor syntax, poor use of grammar and 

redundancy within this part of the Bill:

16.12.1 clause 120(a)(d) should be amended so that the word "an" is inserted 

between the words "safety of" and "aircraft in flight";

16.12.2 clause 120(g)'s opening line, read with clause 120(g)(iii), reads "with

the intention to jeopardise contaminate any aviation fuel" – an 

altogether overbroad and poorly phrased offence;

16.12.3 clause 122(1) should be amended so that the word "a" is inserted 

between the words "commits" and "disorderly" in line two;

16.12.4 clause 122(1) should be amended so that the redundant words "on 

board any aircraft" in the third line are removed;

16.12.5 clause 122(2)(b) should be redrafted to read: "jeopardises the good 

order and discipline on board the aircraft, thereby endangering the 

safety of the aircraft and any person on board the aircraft";

16.12.6 clause 124(1)(a) should be amended so that the words "or interferes 

with" in the third line are deleted;

16.12.7 clause 124(c) should be amended so that the final sentence is replaced 

with the words "who is not the intended addressee or recipient thereof";

16.12.8 clause 125(1) incorporates the words "the pilot or person in charge 

thereof".  The use of this phrase is inefficient in light of the fact that 

"commander" has already been defined to encompass such persons;

16.12.9 clause 125(2) should be amended so that the word "between" in the 

second to last line is replaced with the word "with";
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16.12.10 clause 125(3)(a) should be amended so that the word "a" at the 

beginning of the clause is replaced with the word "such";

16.12.11 clause 126(2)(a) should be amended so that the words "that a" at the 

beginning of the clause are replaced with the word "such";

16.12.12 clause 127(3) should be amended so that the word "of" between the 

word "period" in the third line and the word "exceeding" in the fourth 

line is deleted;

16.12.13 clause 128(1)(b)(ii)(cc) should be amended so that the word "purpose" 

is changed to "purposes"; and

16.12.14 clause 128(5)(a) should be amended so that the word "have" is 

replaced with the word "has".

16.13 In respect of ambiguity and vagueness, we make the following submissions 

and queries:

16.13.1 to whom would the information contemplated in clause 120(e) be 

communicated?

16.13.2 what action would be taken by the offender with the intention 

contemplated in clause 120(g)?

16.13.3 clause 125(1) is vague in that the "operator" of the aircraft and 

"necessary permission" are not properly described with reference to 

other subsections in the Bill or otherwise;

16.13.4 by whom must the belief contemplated in clause 128(3) be held?

16.13.5 what articles in the Offences Convention are contemplated in 

clause 128(3)?

16.13.6 clause 130(6) may be interpreted to mean that any administrative 

penalty imposed may not exceed the penalty for one day which is 

prescribed by the Minister, rather than the applicable sum of per-day 

penalties prescribed by the Minister.
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17. Chapter 12 – Delegation of Powers, Acts and Omissions taking place 
outside Republic, Jurisdiction, Extradition and Admissibility of Certain 
Statements

17.1 Clause 135 specifically provides that the Minister may delegate powers 

conferred upon him or her under clauses 129(1), 131(2) and 131(6) of the 

Bill.  It is not clear whether this is intended to mean that the Minister is not 

entitled to delegate his or her powers granted under other clauses of the Bill.  

If it is intended that only the powers referred to in these clauses may be 

delegated, this should be made clear in clause 135.  

17.2 Further, clause 135 does not provide that such delegation by the Minister 

may be amended or revoked, nor that the Minister is not divested of any 

power so delegated.  It is essential that the Minister have these additional 

powers in light of the important role of aviation safety and security.  We 

suggest that the drafters of the Bill ought to have regard to other legislation 

such as the National Railway Safety Regulator Act, 2002 or the National 

Ports Act, 2005, which illustrate that powers may be delegated, amended or 

revoked and the party delegating such powers is not divested of any power 

so delegated.  Clause 135 should also cross-refer to clause 4(3) of the Bill 

(i.e. that any sub-delegation of powers will be subject to the consent 

requirement under clause 4(3)).

17.3 The drafters of the Bill should further consider the inclusion of restrictions 

regarding the category of employee in the DOT to whom powers can be 

delegated, e.g. an employee of a minimum level of seniority.

17.4 Clause 139(1) of the Bill envisages that, where evidence is required from a 

person who cannot be found in the Republic, any statement relating to the 

subject matter is admissible as evidence if it is made on oath by that person 

to an officer having functions corresponding to the functions of a judge, 

magistrate or consular officer and in the presence of the person charged 

with the offence." It is neither necessary nor practical for a person charged 

with an offence to be present when such a statement is taken, particularly 

when the person making the statement is located outside the Republic.  A 

foreign affidavit of this nature only requires authentication in terms of rule 63 

of the High Court Rules published under section 43 of the Supreme Court 

Act, 1959.
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18. Chapter 13 – Powers of Commander on Board Aircraft and Penalties in 
connection with any Contravention therewith

18.1 comments regarding the incorrect incorporation of the Offences 
Convention

18.1.1 This Chapter inaccurately incorporates certain articles of the Offences 

Convention into the Bill.  It would appear that articles copied into the Bill 

from the Offences Convention have been conflated and amended, 

resulting in deviations from the meaning of the relevant articles in the 

Offences Convention.  Unless the incorporation of the articles as is 

cannot be justified in terms of our legislative framework (which does not 

appear to be the case), there is no good reason for the deviation from 

these provisions. 

18.1.2 Article 1(2) of the Offences Convention restricts the application of the 

Offences Convention to conduct on board any aircraft which is 

registered in a State that is a party to the Offences Convention.  This 

means that if a State (in which an aircraft is registered) is not a 

signatory to the Offences Convention, then the Offences Convention 

will not apply to conduct on board that aircraft.  Clause 2(1)(c) of the Bill 

states that the Bill applies to "all foreign registered aircraft and 

personnel of such aircraft operating in the Republic or over the 

territorial waters thereof".  Certain of the articles contained in the 

Offences Convention have been incorporated into the Bill.  By virtue of 

clause 2(1)(c), these articles may well apply to aircrafts registered in a 

state that is not a signatory to the Offences Convention, which operate 

in the Republic.  It is not clear whether the drafters of the Bill have 

given sufficient thought to the fact that this broadens South Africa's 

international law obligations, beyond the scope of the Offences 

Convention.

18.1.3 Furthermore, it is not clear that the drafters of the Bill have taken into 

account the carve-out provision in Article 5(1) of the Offences 

Convention and whether potential conflicts between the scope of 

application determined by that Article and that determined in clause 2 

of the Bill, read with the definition of "commander", have in fact been 

avoided.
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18.1.4 Clause 140(1) does not accord with the meaning or terms of 

Article 1(1)(a) of the Offences Convention.  The words "… has 

committed any act which in the opinion of the commander is a serious 

offence under the law in force in the country in which the aircraft is 

registered" in lines four to six of clause 140(1) should be replaced with 

the words "… has committed any act which is an offence under the law 

in force in the country in which the aircraft is registered". Article 1(1)(a) 

read with Article 6(1) of the Offences Convention confers on a 

commander a discretion to form a belief that an offence which the 

commander knows exists has been committed or is about to be 

committed, not to determine whether a particular act in fact constitutes 

a serious offence under the laws of the State in which the aircraft in 

question is registered.  The latter discretion is conferred in terms of 

Article 9(1), which empowers a commander to take different action to 

that envisaged in Article 6(1), and the (supposedly) corresponding 

clause 140(1) of the Bill.

18.1.5 Some (but not all) examples of inaccurate incorporation of Articles 6, 7, 

8 and 9 of the Offences Convention into this chapter arise in the 

following instances:

18.1.5.1 clause 140(2) does not confer on a commander a power to require 

the assistance of crew members and passengers to restrain a 

person committing an offence or other harmful act on board the 

aircraft, while Article 6(2) does so expressly;

18.1.5.2 clause 140(2) fails to draw a distinction between the compulsory 

nature of action to be taken by crew members and the voluntary 

nature of action to be taken by passengers as required by a 

commander, while Article 6(2) does so expressly;

18.1.5.3 the wording of clause 140(2) and Article 6(2) in respect of the 

actions which may be taken by crew members or passengers to 

protect the safety of the aircraft or persons or property thereon, 

without the permission of the commander, differs markedly, simply 

through the exclusion of words such as "preventive" and 

"immediately" in clause 140(2);
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18.1.5.4 clause 140(3)(b) does not make sense in its context.  

Clause 140(3) states that a person placed under restraint may not 

remain in restraint after the termination of the flight of the aircraft 

in question. While clause 140(3)(b) erroneously provides that a 

person under restraint may, however, agree to continue their 

journey under restraint "on board [the] aircraft", Article 7(1)(c) 

correctly provides that a person under restraint may "[agree] to 

onward carriage under restraint", implying that such onward 

carriage will not be on board an aircraft;

18.1.5.5 clause 140(4), which deals with the delivery and disembarkation 

of restrained persons, does not properly incorporate the 

requirements to be satisfied in terms of Articles 8(1) and 9(1) 

before a restrained person may be delivered or disembarked as 

envisaged in those Articles and in clause 140(4); and

18.1.5.6 clause 140(7) makes no sense in light of the fact that Article 9(3) 

of the Offences Convention has not been incorporated into this 

chapter.

18.1.6 In light of the number and scope of the inconsistencies found in 

clause 140 of the Bill, the wording of clauses 140(2), (3), (4) and (5) 

should be overhauled and replaced with that of Articles 6, 7, 8 and 9 of 

the Offences Convention.

18.2 general comments

18.2.1 The heading of this chapter makes no grammatical sense.  The word 

"therewith" should be replaced with the word "thereof".

18.2.2 The meaning of "in flight", a phrase used within this chapter, is not 

clearly enunciated.

18.2.3 Clause 140(5)(a) should be amended so that the word "thereof" in the 

second line should be replaced with the word "therefor".
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19. Chapter 15 – Regulations

19.1 We note that clause 110 of the initial Bill provided that the Minister may 

make regulations, in relation to the Authority, "after consulting with the Civil 

Aviation Authority".  This consultation requirement has not been included in 

the current draft of the Bill.  Given the nature of the aviation industry, the 

important role played by the Authority in such industry, particularly in relation 

to aviation safety and security, and further that regulations promulgated 

under the Bill will generally directly have an impact on the Authority, it is 

necessary that the Authority be consulted prior to the making of such 

regulations.

19.2 Clause 145 of the Bill generally empowers the Minister to issue a myriad of 

very detailed regulations.  Yet, the Minister's tasks and duties under the Bill 

are very limited.  The Minister is merely broadly responsible for the carrying 

out of the provisions of the Bill, the Convention and the Transit Agreement.  

The power to issue regulations should generally be linked to functions or 

powers contained elsewhere in the same legislation.  The Bill contains very 

few such powers.  

19.3 One option would be to empower the Director, the ASI Board or another 

functionary which is responsible for a particular task under the Bill to make 

the regulations themselves in accordance with a set procedure.  If the 

regulation-making powers are to be reposed with the Minister, however, the 

Bill should clearly stipulate the consultation and formulation process in 

relation to regulations.  There must be extensive consultation with all 

interested and affected parties, such as the airlines, airport operators, 

various agencies and other stakeholders, before any regulations are 

published.  The process should be managed by officers of the Authority and, 

specifically, the Director.  The Minister should, however, retain the discretion 

to publish regulations as a matter of exigency when it is necessary to do so 

in the interests of civil aviation safety or security.  The importance of this 

discretion was highlighted during the course of the FAA audit conducted last 

year.

19.4 At present, CARS contains a procedure for formulating and promulgating 

regulations under the Aviation Act.  As a matter of administrative law, 
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however, the procedure for drafting and amending regulations should not be 

contained in the very regulations which are, for instance, to be amended.

19.5 Since clause 3(1)(a) of the Bill empowers the Minister (and not the President 

of the Republic) to issue proclamations, the reference to clause 3(1)(a) in 

clause 145(1)(a) is superfluous.

19.6 With respect to clause 145(1)(h): this may be another example of an 

overlapping of functions and unnecessary duplication of resources.  

Clause 11(2) provides that "the sole object of the [ASI Board]] is accident 

prevention" and clause 71(d) provides that one of the Authority's objects is to 

"promote civil aviation safety".  It is unclear why there would be a need to 

reaffirm the functions of either of these bodies by regulation, or alternatively 

to designate a third institution to "promote aviation safety or to reduce the 

risk of aircraft accidents or incidents".  Further, bearing in mind its objects, 

the Authority would appear to be best placed to "advise the Director" (see 

clause 145(1)(h)(ii)).

19.7 Clause 145(1)(i) is in conflict with clause 30(4), which provides that the ASI 

Board shall make its own rules in relation to accident reporting and 

investigation, and clause 32, which states that the control of access to 

wreckage is a power of the "investigator in charge".  The corresponding 

section under the Aviation Act (i.e. section 22(1)(i)) was subject to section 12 

pertaining to accident inquiry boards and applied at a time prior to the 

establishment of the ASI Board.  The application of regulations made under 

clause 1451)(i) should be restricted to Inquiry Boards established in terms of 

clause 68.  Failing this, the independence and impartiality of the ASI Board

is again called into question.  Further, sub-clause (iv) is vague and 

unworkable as it is unclear what would constitute "any other accident" and 

the phrase "air traffic service" is not defined.

19.8 Clauses 145(1)(m) to (o) deal with various safety and security related 

regulation-making powers.  Several definitions are lacking, for example "let-

down and missed approach procedures", "air traffic service" and "air 

navigation infrastructure".  Typographical errors result in some sub-clauses 

being nonsensical, such as:
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19.8.1 the phrase "the flight inspection of any such air navigation 

infrastructure" in clause 145(1)(m)(x).  Here, the word "inspection" 

should be replaced by "calibration"; and 

19.8.2 the phrase "the citing of any air navigation infrastructure" used in 

clause 145(1)(n)(iii).  The word "citing" should read "siting" or, 

preferably, "site").  

19.9 Further, certain provisions are somewhat vague and overbroad, including:

19.9.1 in clause 145(1)(m)(iii), "the identification … of persons engaged in any 

civil aviation activity"; and

19.9.2 the phrase "the provision or the organisation of … any other civil 

aviation related services" utilised in clause 145(1)(o).  

19.10 The extensive and overbroad powers conferred on the Minister in 

clauses 145(1)(m) and (n) may encroach on the specific powers of the 

Director and/or the Authority.  For instance, the Authority is responsible for 

licensing and certification (clause 72(1)(c)), although the Minister may issue 

regulations in this regard (clause 145(1)(m)(iii)); and "the safety or the

security of persons and property" (see clause 145(1)(m)(vi)), "the 

determination of standards for maintenance" (compare clause 145(1)(m)(ix)) 

and the "security [and] safety … standards in respect of a company airport" 

(see clause 145(1)(n)(x)) clearly fall within the realm of the Authority.

19.11 Various regulation-making provisions applicable to the ASI Board staff, as 

referred to in clauses 145(1)(v)(ii) to (viii), (xii) and (xiii), appear to be in 

conflict with clause 25, which provides that such staff shall be appointed by 

the ASI Board in consultation with the Minister, and that the ASI Board is 

responsible for the management and administrative control of its staff, and 

clause 30(1)(a), which provides that the ASI Board shall, subject to 

clause 25, "determine its own staff establishment".

19.12 The basis for and propriety of the wide powers given to the Minister in 

clauses 145(1)(aa) and (hh) is unclear and/or questionable. 

19.13 It is also unclear how clause 145(1)(bb) comports with the rest of the Bill.  

What is the relationship of the committee envisaged by this clause with, for 

instance, the Director, the Authority and the Coordinator?  Why would the 
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Minister specifically need a separate committee to advise on security issues 

and "effective application of the provisions of [the Bill]", when the relevant 

information is with the myriad of functionaries created under the Bill.  It is not 

clear how this (mis)direction of resources may be justified.

19.14 Clauses 145(1)(cc) and (dd) are clearly inconsistent with the Authority's, 

Director's and Coordinator's powers under the Bill.

19.15 Many regulation powers granted under clause 145 are entirely unguided, 

such as clauses 145(1)(hh) and (kk).

19.16 The power contained in clause 145(1)(mm) is unclear and overbroad – and 

probably unlawful. 
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20. Chapter 16 – Technical Standards

20.1 Section 146 does not provide for the consequences for a failure to comply 

with a technical standard.  Section 22A(2) of the Aviation Act currently 

provides that any person who contravenes a provision of a technical 

standard shall be guilty of an offence and liable on conviction to a fine or to

imprisonment.  Although clause 130(1) of the Bill stipulates that any person 

who contravenes or commits an offence under the Bill, or fails to comply with 

any provision with which it is his or her duty to comply, is liable on conviction 

to a fine or imprisonment, section 146 of the Bill does not provide that there 

is a duty to comply with a technical standard or that failure to comply with a 

technical standard is an offence.  

20.2 In light of the fact that the FAA audit identified as an issue that there was no 

compulsion (under current aviation legislation) to comply with South Africa's 

aviation laws and regulations, which issue the Task Team addressed by 

stating that current aviation legislation in South Africa adequately deals with 

this concern, it is submitted that such an omission is a fatal error in the Bill.
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21. Chapter 17 – Transitional Provisions, Repeal and Amendment of Laws, Act 
binding on State and Short Title and Commencement

21.1 Clause 147(1) of the Bill does not make sense.  It is not necessary to state 

that section 14 of the SACAA Act (which deals with the funding of the 

Authority) will remain in force when the funding of the Authority is expressly 

dealt with in clause 74 of the Bill.

21.2 Clause 147(1) provides that regulations promulgated under the Aviation Act

and the Offences Act, will remain in force.  The result is anomalous, since 

these regulations contain references to, amongst other things, the Chief 

Executive Officer of the Authority, the Chief, the Commissioner for Civil 

Aviation as well as to Acts of Parliament which are repealed by the Bill.  If 

such regulations are to remain in force, they should be expressly amended 

to cater for the amendment and repeal of existing legislation in terms of the 

Bill.

21.3 Clause 147(1) should also refer to the Levies Act.

21.4 Clause 147(3) creates the notion of a "corresponding post or capacity".  This 

notion is ambiguous and unhelpful.

21.5 Clause 148(2) is entirely vague and appears to limit the application of 

clause 148(1) to criminal matters.

21.6 Clause 148(3) contains the phrase "disposed of" in the second line.  The use 

of this phrase is not appropriate if the aim of this clause is to allow an 

investigation to go on or a board of inquiry to continue its work.

21.7 Clause 148(5)(a), in its present form, is legally inaccurate.  It fails to draw the 

necessary distinction between persons who have, before the passing of the 

Bill, pleaded to a charge of contravening the "the previous Act" (which is not 

described with sufficient particularity) and those who have not.  

Clause 148(2), which attempts to draw this distinction, is vague and not 

expressly applied in the context of clause 148(5)(a).

21.8 Clause 148(5)(b) is a confusing re-statement of the position under the 

Constitution.  Section 35(3)(n) of the Constitution provides that every 

accused's constitutional right to a fair trial includes the right "to the benefit of 
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the least severe of the prescribed punishments if the prescribed punishment 

for the offence has been changed between the time that the offence was 

committed and the time of sentencing".  The wording of clause 148(5)(b)

permits an adjudicator to impose upon a person who committed an offence 

under an Act of Parliament which was in force before the Bill was passed, a 

punishment not greater than the "maximum penalty which could have been 

imposed on the date when the Act or omission took place".  Not only is the 

use of the word "Act" inappropriate in this context, but this phrase is vague 

and fails to correctly emphasise the adjudicator's discretion under the 

Constitution to impose the least severe punishment.

21.9 Clause 148(6) simply does not make sense.  Since clause 4(1) of the Bill 

states that the Minister is responsible for carrying out the Bill, the Convention 

and the Transit Agreement, why is it necessary to deem any past 

administrative acts of the Minister to be those of the Director?

21.10 Clause 148(7) contains the word "done" in the second line.  This should be 

replaced with the word "made".  Further, it is unclear that the simple 

reference to "this Act" under clause 148(7) is sufficient or tenable without 

further detail.

21.11 Schedule 1 provides a prime example of the laxity with which the Bill has 

been drafted.  By way of fatal oversight, the drafters have provided that the 

definitions sections of each amended Act of Parliament be appropriately 

amended to incorporate the definitions of bodies such as the Authority and 

the Director contained in the Bill;  however, no provision has been made for 

the corresponding amendment of all references to the deleted definitions in 

the text of each amended Act of Parliament.

21.12 In Schedule 1, amendment 2(a) to the SACAA Act in the column entitled 

"Extent of amendment" is redundant in that it is a repeat of amendment 2.

21.13 Further, in Schedule 1, amendment 1(a) and (b) to the International Air 

Services Act, 1993 in the column entitled "Extent of amendment" should be 

amended so that the word "authorized" is spelt "authorised" for the sake of 

consistency.

WEBBER WENTZEL 3 OCTOBER 2008




