SOUTH AFRICAN CIVIL AVIATION AUTHORITY

CIVIL AVIATION BILL, 2008

1.
INTRODUCTION AND BACKGROUND

1.1
The South African Civil Aviation Authority (“SACAA”) was established in November 1998, in terms of the South African Civil Aviation Authority Act, 1998 (Act No. 40 of 1998). The objects of the SACAA are to control and regulate civil aviation in the Republic and to oversee the functioning and development of the civil aviation industry, and in particular, to control, regulate and promote civil aviation safety and security.

1.2
The SACAA is governed and controlled by a Board of Directors (“the Board”). The Board has an oversight role and gives a strategic direction to the SACAA. On the other hand, the Chief Executive Officer (“CEO”) is operational and is responsible for the day-to-day management of the organisation. He implements the Board’s strategies and policies which are aligned to government priorities, and is accountable to the Board on management and performance of the organisation. 

1.3
The Aviation Act, 1962 (Act No. 74 of 1962) (“Aviation Act”) makes provision for the appointment of an employee of the SACAA as Commissioner for Civil Aviation (“CCA”). The duties and functions of the CCA are set out in section 5 of the Aviation Act, and include designation of one or more persons in the service of the SACAA as inspectors or authorised officers.

2.
FEDERAL AVIATION ADMINISTRATION AUDIT

2.1
During July to August 2007, the Federal Aviation Administration (“FAA”) conducted a reassessment and audit on the SACAA. This audit sheds light on what the FAA wanted as primary compliance with its requirements. The Board’s understanding is that the following are the fundamentals that the FAA was to be happy with for the SACAA not to be downgraded from the IASA Categorisation Status. The South African Government and the SACAA had to:

2.1.1 Effect changes to the primary aviation legislation and regulations for compliance with current oversight obligations;

2.1.2 Provide sufficient SACAA infrastructure and related resources to meet current oversight obligations;

2.1.3 Provide adequate training to support the inspectors in the performance of their oversight activities;

2.1.4 Develop and implement and airman licensing and operator certification system that meets ICAO standards;

2.1.5 Establish a formal programme for on-going surveillance of air operators that meets ICAO standards;

2.1.6 Establish a formal programme for the resolution of identified safety issues which meets current oversight obligations.

 2.2
The above-mentioned points (fundamentals) are contained in the FAA reassessment report. We contend that the Bill addresses in 2.1.2, 2.1.3, 2.1.4, 2.1.5 and 2.1.6 the technical issues raised by the FAA. The balance of this work will be giving effect operationally to these items in a sustainable and developmental manner, with systems in place that will monitor whether the SACAA is making progress or not.  

2.3
In the Republic, the primary aviation law comprises the South African Civil Aviation Authority Act, 1998 (Act No. 40 of 1998) (“the SACAA Act”), the Aviation Act, 1962 (Act No. 74 of 1962) (“the Aviation Act”), the Civil Aviation Offences Act, 1972 (Act No. 10 of 1972) (“the Offences Act”) and the South African Civil Aviation Authority Levies Act, 1998 (Act No. 41 of 1998) (“the Levies Act”). The primary aviation law was found to be fragmented and incoherent. It must be remembered that legislation is not generally a good instrument to address short term changes that happen in the industry. Every sector including the civil aviation sector goes through numerous restructuring developments that follow separation, consolidations and alliances depending on the strategic objectives of the dominant nations. There is enough evidence provided by history within the transport sector to prove this point. To legislate perpetually when these short term changes occur is in itself a problem that is likely to send our legislation to a direction that is not supported by any policy directive. It is therefore necessary to legislate with the effect of consolidating the plethora of legislation in this sector for ease and clarity of use as well as because a need to legislate had been identified a while back to align the legislation with the ICAO oversight requirements. The legislation should not only be driven by the FAA requirements.

2.4
The critical factor therefore becomes whether the FAA identified that the Director of the SACAA must have and be entrusted with both the responsibilities of the commissioner and those of the CEO in the previous dispensation. It is our considered view that the previous regime of separating the position into two was undesirable because it weakened the powers of the Commissioner who performed the core functions of the SACAA and entrusted those responsibilities to the CEO who need not have necessarily been a technically competent in civil aviation person. In so far as the Bill seeks to merge the two positions, it is supported. The unfortunate position that the Commissioner found him in performing his functions under the old dispensation was to perform the core business of the SACAA without an appropriate budget. In addition the Commissioner had to go through the CEO for various decisions that needed to be taken. The situation is not the same with the Board, because as we understand governance in the public and private sectors, domestically and internationally, Boards of Directors perform their duties through the CEO who is operational in the company. The Director has all the responsibilities that are proposed in the legislation exercising those responsibilities within an appropriate governance framework. 

2.5
There is nowhere (unless this information is made visible to the Board) where the FAA specifically says there must be concurrent accountability by the Director to the Minister and the Board. Equally, the FAA does not (unless this information can be made available to the Board) say that the Director must report to the Minister. All the FAA wants is accountability by the Director for his/her actions. Our final contention on the matter is that the governance model proposed in this Civil Aviation Bill therefore will expose the Minister unnecessarily to things he/she is not able to keep her/his eye on, at an operational and on a continuous basis. Our conclusion is that the proposed dispensation is not putting the Regulator first?

3.
LEGISLATIVE FRAMEWORK

3.1
The SACAA does not operate in isolation. The enabling legislation for the SACAA has to conform to the Constitution, 1996 (Act No. 108 of 1996) (“the Constitution”). Section 2 of the Constitution provides that:

“This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.”

3.2
Besides the Constitution, the enabling legislation needs to conform to the provisions of the Public Finance Management Act, 1999 (Act No. 1 of 1999) (“PFMA”). In this, we are fortified by subsection 3 (3) of the PFMA, which subsection provides that:

“In the event of any inconsistency between this Act and any other legislation, this Act prevails.”

3.3
Over and above the Constitution and the PFMA, provisions of the other Acts and legal prescripts, including the Employment Equity Act, 1998 (Act No. 55 of 1998), the King Report on Corporate Governance for South Africa, 2002 (“King 2 Report”) and the Protocol on Corporate Governance in the Public Sector, 2002, have to be taken into account. 

3.4
The enabling aviation legislation needs to be responsive to and be in sync with the regulatory framework in the Republic. As a result, a conscious and concerted effort has to be made to harmonise the aviation laws with the broader legislative framework. Aviation, like any other industry in the Republic, for example, maritime, telecommunications, energy etc., has to fall within the legislative framework of the Republic. 

3.5
To illustrate the above maritime in the Republic is regulated in terms of the South African Maritime Safety Authority Act, 1998 (Act No. 5 of 1998) (“the SAMSA Act”). SAMSA Act establishes the South African Maritime Safety Authority as Maritime Regulator in the Republic. Section 12 of the SAMSA Act establishes a Board of Director whose task is to oversee the SAMSA. 


Section 22 of the SAMSA Act provides for the appointment of the Chief Executive Officer. The Chief Executive Officer manages the SAMSA subject to the control and directions of the Board.


Section 22 (4) of the SAMSA Act provides that: 

“Anything done in the name of, or on behalf of, the Authority by the Chief Executive Officer is regarded as having been done by the Authority”  

Energy is regulated by the National Energy Regulator (“the Energy Regulator”). The Energy Regulator was established in terms of the National Energy Regulator Act, 2004 (Act No. 40 of 2004)  (“NER Act”). Section 5 of the NER Act provides that:

“(1) The Energy Regulator consists of four full-time and five part-time members appointed by the Minister.

(2) The Minister must designate one of the part-time members as chairperson of the Energy Regulator and another part-time member as deputy chairperson.

(3) The Minister must designate one of the full-time members as the Chief Executive Officer of the Energy Regulator.”
Section 11 of the NER Act provides that:

“(1) Subject to the directions of the Energy Regulator, the Chief executive Officer is also responsible for-

(a) the day-to-day management of the affairs of the Energy Regulator;

(b) the appointment of other employees and contracting with persons to assist the Energy Regulator in the performance of its functions; and

(c) administrative control over the employees of the Energy Regulator”.

It is patently clear from the above that the Regulators in the Republic have a standard regulatory framework within which they operate. Aviation Regulator can, therefore, ill afford to be an exception to the rule.

4.
COMMENTS ON THE BILL

(a)
General Comments

In the wake of the FAA audit referred to above, the Minister of Transport issued a Ministerial Order in terms of the SACAA Act. An impression that is formed is that the Civil Aviation Bill tries to perpetuate the Ministerial Order and turn this Ministerial Order into law, at least in so far as Chapter 5 of the Civil Aviation Bill is concerned. Our understanding is that the Ministerial Order was a short term intervention intended to assist in addressing a problem that was at hand at the time. It was not meant to create a lasting legacy that contradicts the legal and governance environment in South Africa. Our contention is that the Ministerial Order, as a short term intervention, may have worked but there are unintended consequences that have and will continue to manifest themselves in the organisation regardless of the personalities in its leadership. The Ministerial Order is simply incorrect both from the position of SA legislation and good corporate governance. It is our contention therefore that the Ministerial Order has served its purpose and the organisation must be taken to normalisation without a Ministerial Order being written into our legislative framework which will be a huge limitation in future. 

The Board is of the view that some of the principles arising from this Civil Aviation Bill need to be addressed and elucidated for two reasons:

· To contribute comments towards an effective Parliamentary process of considering and deliberating on the Civil Aviation Bill; and

· To prepare an environment for seamless transition from the current regime to the proposed regime under the new legislation. 
These comments will however go to some aspects of the Civil Aviation Bill, as they seek to address the institutional arrangement and the future sustainability of the Civil Aviation Bill when it becomes an Act of Parliament, consequently the sustainability of the SACAA as a Regulator of note. It is necessary for the Board that the legislation that is being submitted to Parliament is able to withstand the test of time and therefore where there are issues of concern to be raised by the Board they need to be seen within that light rather than as an effort by the Board to express a difference with the Department of Transport (“DoT”) and/or an endeavour to entrench itself. The Board is fully cognisant of the fact that there are Schedule 3 entities which do not have Board of Directors. The Board however contends that the state of the SACAA today and in the future indicates that it will continue to be a very strategic asset of government that ensures the safety of the flying public. For a strategic asset of this magnitude to be left in the hands of a single individual may be a challenge going forward and hence a need for oversight at a board level. 
Our understanding is that the Civil Aviation Bill seeks to achieve, in the main, a stable and predictable legislative environment going forward which is more fully articulated in the long title of the Civil Aviation Bill. There are, however, areas in the Bill which are not predictable, not transparent and in certain areas place accountability onto certain stakeholders without providing those stakeholders with instruments/ resources to effect the responsibilities that they must of necessity account for. The examples of this statement will be illustrated more fully herein below: 

(i)
Chapter 5: Part 2

S80 (a), (b) and (C) entrusts the Board with the responsibility for the development of strategy and policies of the organisation. This responsibility is consistent with the provisions of the SA legal system and corporate governance and is welcomed by the Board.

The same can be said about S81. 

There is a need to provide clarity to the word “guidance” as referred to in S 81(1)(c ).    

The challenge however that is the Board can only deliver all the responsibilities associated with the requirements set out in S80 and in addition in S80, 81,87,88,89 and 90 through the Director. It is inconceivable therefore that the Board has no instrument to achieve its responsibilities. In addition, it is unheard of that the Board plays no role in the appointment and evaluation of the performance of the Director whether current (meaning the one currently appointed in the SACAA) or in the future, to ensure that the said responsibilities are delivered by the organisation. 

Furthermore, it is inconceivable that the SACAA has no transformational objectives as is the requirement with all agencies of government. In our view, the current SACAA is far from being transformed both at business, systems and human capital levels, and therefore, if transformation is not part of a legislated requirement, it is unclear whether the government feels that this can be achieved without a concerted effort. 
S82 (2) provides that the Director is also a member of the Civil Aviation Board. This is welcomed by the Board as it is consistent with the corporate governance and the legislative framework in the Republic.

What is unclear however is what responsibility does the Director take as a Member of the Board for the decisions of the Board? This is when one takes into account that he/she is not accountable to the Board and the latter has no authority over her/him. What will be the role of this collective membership be to the Board of the SACAA? This section must be improved.

The Civil Aviation Bill is silent by whom and how the Director is evaluated? If this will be covered in the performance agreement there is no guarantee that that instrument can be used in isolation to the Civil Aviation Bill in the event that there is a dispute.

· How does the Board determine the Director’s remuneration and the attendant benefits in particular the performance bonus of the Director as per S81 (a-b)? If the intention is to elevate this detail to the Minister, what is the level of transparency to the Board given the fact that the Board must of necessity ensure that there are no remuneration disparities in the organisation which may cause a problem going forward. How does this information get to the Annual Report of the Board and how does the Board justify the level of his/her salary contained in the Annual Report if it had nothing to do with it? The provisions of the PFMA demand this disclosure, fairness and transparency.

· The Civil Aviation Bill is equally silent on what remedies that must be taken and who institutes those remedies if the Director fails to deliver the strategic or policy objectives of the SACAA as set out in S80(a-c) which are entrusted to the Board. If this must be done by the Minister, where and how does the Minister get the Directors performance information from?

· How is the Director removed from office?

· The Civil Aviation Bill is silent on how the Director harmonises the duality of the roles of the Director and the concurrence of authority over the SACAA and the Civil Aviation Board. 

· Who has the final oversight over whom in the SACAA as per this Civil Aviation Bill?

· The Civil Aviation Bill is categoric that the SACAA is governed by the PFMA, on all the requirements of the PFMA that are placed on the Board what happens if there is non-compliance, what if there is non-compliance with the Employment Equity legislation, and any other legislation ,does the Board take responsibility even though it has no control whatsoever over the Director through which it must perform?

· In the Board’s view concurrent jurisdiction of the Director and the Board will present a challenge and should not be entrenched in the legislation. It forms an untenable precedent which other agencies will be tempted to follow and cause untold levels of disruptions in the public sector. The SACAA as a Regulator is not unique, the requirements of the FAA having been noted IASA Categorisation requirements can be met without compromising the legislative framework in our country.

Section 87 provides for the performance agreement to be entered into between the Board and the Minister. It is however silent on all the issues referred to above, in particular to the challenges of S80. 

The Business and financial plans required in terms of S88 will only be meaningful if the Board has full control, visibility and oversight over the organisational long-term planning on everything that has to do with the organisation and not just pockets relating to governance. The separation therefore of the role of the Director will make this requirement near impossible to fulfil as it takes away total visibility of the organisation from the Board.

PROPOSAL

If sections 80, 81, 87, 88 and 90 are to remain unchanged in the Civil Aviation Bill then the position of the Director must report to the Board and the Board must have oversight over the entire and not pockets of the organisation.

PART 3

Due to the fact that the Director has to deliver the strategic objectives and policy pronouncements of the Board stemming from the government objectives it is inconceivable that the Board has no role whatsoever in appointing the Director. This refers to S 92(3)(b).
The Board welcomes Section 92 as it creates clear definition of the role of the Director as “administrative and managerial”. This, in the Board’s view, is consistent with the governance framework embedded in our law where the CEO manages the organisation operationally and the Board provides oversight thereon. 

Section 93(1)(d) clarify the meaning of the words” in conjunction” when submitting the annual report. Is the Annual Report not a product of the Board to which a Director is a Member?

Section 93(2) it is proposed that the following words must be inserted “subject to the strategies and policies of the Board” after the words “The Director is responsible”

S100 The performance agreement between the Director and the Minister should not exist; instead there should be a performance agreement between the Board and the Director. If however it should be decided that the performance agreement must exist, then the Director must still enter into a performance agreement with the Board. This will ensure that the Director is able to discharge the responsibilities that the Board is entrusted with in terms of S80, 81,87,88,89 and 90. 

It has to be borne in mind that the Director is a member of the Board and executes the strategies and policies of the board. It, therefore, goes without saying that the Board has to hold him or her accountable and ensure that he or she executes the mandate of the Board. 

The Memorandum on the objects of the Bill is silent on the establishment of the Aviation Safety Investigation Board as the independent body distinct from the SACAA and this move is welcomed. 

In April 2008, the President assented to the Transport Agencies General laws Amendment Act, 2007 (Act No. 42 of 2007) (“Amendment Act”). The Amendment Act amended, among others, sections 8, 9 and 11 of the SACAA Act. In the Repeal Section of the Civil Aviation Bill, the Amendment Act is not included. This, for obvious reasons, has to be rectified and the Amendment Act be repealed insofar as it relates to the SACAA. 

(b)
Specific Comments
4.1.1
Long title

It is proposed that commas be replaced with semicolons as follows:

(i) Line 3, to provide for the establishment of a South African Civil Aviation Authority with safety and security oversight functions; and

(ii) Line 6, to provide for the establishment of an independent Aviation Investigation Board in compliance with Annex 13 of the Chicago Convention;  

(iii)
Line 7 provides that: “to give effect to the Convention for the Suppression of Unlawful Seizure of Aircraft and the Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation”. These conventions are not dealt with in the body of the legislation. It is proposed that this provision be either deleted or the Conventions be included and dealt with in the Civil Aviation Bill.  

4.1.2 Arrangement of Sections

(i)
Page 2: It is suggested that “PART1” under Chapter 2 be deleted because Chapter 2 does not have “PART 2”.

(ii)
Page 3: Chapter 4, PART 1 provides for the establishment of Aviation Safety Investigation Board. The long title, on the other hand, provides for the establishment of an independent Aviation Investigation Board. It is proposed that this inconsistency be rectified.

(iii)
Page 3: Chapter 4 has PARTS 1 to 9. Chapter 4 does not have “PART 4”. From “PART 3” it jumps to “PART 5”. These PARTS have to be rearranged accordingly. 

(iv)
Page 5: Chapter 4 is repeated. This Chapter 4 is in actual fact Chapter 5. This has to be amended. Subsequent chapters have to be amended accordingly. 

(v)
Page 6: This section does not have “CHAPTER 6”. From Chapter 5, it jumps to Chapter 7. This has to be amended and subsequent chapters be rearranged accordingly. 

4.1.3
Substantive Provisions

(a)
Specific Comments

(i)
Chapter 2, section 4

What is the purpose and import of section 4 (4)?

(ii) Chapter 3, Part 2

To avoid ambiguity and unintended consequences, it is proposed that the word “nuisance” be defined in the definition section.


(iii)
Chapter 4, Part 1, section 10

The establishment of Aviation Safety Investigation Board. See 4.1.2 (ii) above.

(iii) Chapter 4, Part 1, section 11

Section 11 (1) (a) provides that the Aviation Safety Investigation Board shall conduct independent investigation, including, when necessary, public inquiries into selected aircraft accidents and aircraft incidents in order…(our emphasis).

When and under what circumstances does the Aviation Safety Investigation Board make public inquiries into selected aircraft accidents and aircraft incidents? How does the Aviation Safety Investigation Board select aircraft accidents and aircraft incidents into which it makes public inquiries?

(iv)
Section 11 (1) (c) the Aviation Safety Investigation Board advances aviation transportation safety by making recommendations designed to eliminate or reduce any safety deficiencies. To whom does the Aviation Safety Investigation Board make these recommendations?  

(v)
Section 11 (1) (d) the Aviation Safety Investigation Board reports publicly on its investigation and the findings in its attempt to advance aviation transportation safety. How does it report publicly? This subsection is not well articulated and has to be reworked.  

(vi)
Section 11(2) should read as follows:

“The Aviation Safety Investigation Board may/shall not apportion blame or liability in any report…”

(vii) Section 11 (4) is superfluous. Section 11 (2) and (3) deals sufficiently with the apportionment of liability. 

(viii) Section 12 uses the words “department” and “the national department” interchangeably. Both these words/terms are not defined in the Civil Aviation Bill. This causes confusion. Section 12 is not well articulated. 

(ix)  Section 13 is vague and convoluted. A revision of this section is, therefore, proposed.

(x) Section 14 (2) is vague and not well articulated. A revision of this section is necessary. 

(i)
Section 15 (2) (b) why is the Chairperson the accounting authority of the Aviation Safety Investigation Board? The Board consists of not more than five members in terms of section 15 (1). Why is the Board not the accounting authority of the Aviation Safety Investigation Board? The provisions of the PFMA have to be borne in mind.

(ii) Section 15 (3): Is reappointment of a member also restricted to a three year period?

(iii) Section 16 (1) (c) should read: Parliament has submitted…

(iv) Section 17 (2) makes provision for the travel and living expenses of the members and staff of the Aviation Safety Investigation Board. It is proposed that the word “Board” connotes a Board of Directors, and therefore, one is inclined to think of members of the Board. It is proposed that a change of name for the Board may go a long way in avoiding confusion and ambiguity. 

(v) Section 18: There is too much power vested in the Chairperson of the Aviation Safety Investigation Board in terms of section 18. The Chairperson may do as he or she pleases. He or she has unfettered power and discretion, and this may be open to abuse. This has to be revised.  

(vi) Section 23 (3) what is succession? This “phrase” is nebulous and causes confusion. Section 23 (3) obliges a member to dispose of any interest, but how does he or she dispose of such interest? 

(vii) Section 24 (4) is superfluous. It regurgitates what is already provided for in the PFMA. Section 22 of the Civil Aviation Bill is clear that the provisions of the PFMA are applicable to the Aviation Safety Investigation Board. Therefore, there is no need for repetition and regurgitation of PFMA. 

(viii) Section 25: numbering is jumbled. This section needs to be reworked. 

(ix) Section 26: This section infringes on the independence and impartiality of the Aviation Safety Investigation Board. 

(x) Section 27 (2) may be draconian. It might be used to enforce disparities in benefits and remuneration, and might defeat the objects of the Employment Equity Act. 

(xi) Section 29 (1) (b):  Does the Aviation Safety Investigation Board (one full time member and four part-time members) investigate the accident and/or incident? Our understanding is that the Board has to consider the reports submitted to it by the investigators. This subsection is nebulous and has to be revisited.

(xii) Section 30 (2): the word “accident” is used. Throughout the Civil Aviation Bill, the following phrases “aircraft accidents” and “aircraft incidents” are used instead. To ensure consistency, it is suggested that “aircraft accidents” and “aircraft incidents” be used throughout the Civil Aviation Bill.

(xiii) Section 30 (3) and (4) deals with rules. There is a specific section dealing with rules, PART 7, section 63. Sections 30 (3) and (4) has to be dealt with under section 63. 

(xiv) Section 30 (5) insert the word “The” at the beginning of the section.

(xv) Section 32 (3) (b): Section 14 (right to privacy) of the Constitution needs to be taken into account. 

(xvi) Section 32 (5) is clumsy and untenable and has to be revised.

(xvii) Section 33: Section 14 of the Constitution (right to privacy) has to be taken into account. An investigator should not be given the unfettered discretion to conduct search and seizure without a warrant. Search and seizure is executed without a warrant if there is a reasonable suspicion that evidence, for instance, may be tampered with. 

(xviii)  Section 34 has to be revised. How will the Aviation Safety Investigation Board replace items that are subjected to tests to destroy? Isn’t this section exposing the Aviation Safety Investigation Board to litigation? 

(xix) Sections 43 and 44 the word “the Minister” is defined in the Civil Aviation Bill and it means the Minister of Transport. The Minister referred to in these sections, does not necessarily mean the Minister of Transport. These sections are not well drafted, and have to be clarified. 

(xx) Section 45: It is suggested that the Civil Aviation Bill has to be clear that the delegation needs to be in writing. 

(xxi) Section 50: Define a “coroner”.

(xxii) Section 54 (1) (b) is not well articulated, and has to be revised. 

(xxiii) Section 55: Inquest Act is defined in the definition section. The year  “1959” that appears after it, has to be deleted because it is defined in the definition section. 

(xxiv) Section 58: this section makes provision for rules to be made. Section 63, on the other hand, provides specifically for rules. It is logical and reader friendly to have the provisions of section 58 under section 63.

(xxv) Section 64 (2): A person may fail to produce the relevant information because of a number of reasons that are genuine, reasonable and cogent. This section is not well articulated. Section 64 (3) (a): right to privacy encapsulated in section 14 of the Constitution has to be borne in mind. 

(xxvi) Section 65 (1): The best evidence rule has to be borne in mind. There are rules of evidence and procedure that have to be taken into account. The Civil Aviation Bill cannot create a legal framework of its own. 

(xxvii) Section 69 (1) is not well drafted.

(i) Section 74 : “an Act of Parliament” is not defined. Elsewhere in the Civil Aviation Bill, reference is made to “any Act” or “legislation”. There must be consistency in the Civil Aviation Bill to obviate ambiguity.

(ii) Section 76: the Civil Aviation Board (“the Board”) plays an oversight role. Any conflict of interest has to be communicated to the Board.

(iii) Section 81 (d); there is inconsistency. Throughout the Civil Aviation Bill, reference is made to “the Civil Aviation Authority”, and not “the Authority”. Section 81 (e) why does the Director have his or her own annual report? It is apparent from the wording of this subsection then that the Director is an institution on his or her own. What does the annual report of the Director deal with?

(iv) Section 82 (3) (b) throughout the Civil Aviation Bill, reference is made to the Civil Aviation Authority Board, not “the board”. This inconsistency has to be removed.

(v) Section 83 is superfluous. This is an internal matter that does not have to be regulated through a legislative provision. It is an operational issue that is normally regulated through, for example, Board Charter. 

(vi)  Section 90 is superfluous. It repeats the provisions of the PFMA, and has to be deleted. Section 89 is clear that the provisions of the PFMA apply to the Civil Aviation Authority Act.

(vii) Section 91 deals with the appointment of Director of Civil Aviation. This section is silent on how the Minister appoints the Director. Does the Minister advertise and shortlist? Is he or her (the Minister) assisted by the Board in the recruitment and selection of the Director? This is untenable in practice. 

(viii) Section 92 (3) (a) provides that the Director is solely and directly accountable to the Minister in respect of issues relating to civil aviation safety and security oversight. How is the performance of the Director monitored? Who monitors such performance? Why does the Director have to account solely and directly to the Minister on safety and security matters? The section creates two (2) centres of power.

The words “safety and security” are not defined. What does the legislator mean by safety and security? Definitions of these terms have to be inserted

With regard to security matters, why does the Director have to report to the Minister on security matters? What is it in security that is so specialised and technical that the Board cannot deal with that it only deserves the attention of the Director? 

(ix) Section 92  (3) (b) provides that the Director is accountable to the Civil Aviation Board for governance policies. What does governance (and governance policies) mean? Is governance only confined to PFMA requirements? This is implied in the Civil Aviation Bill. Corporate governance is the set of processes, customs, policies, laws and institutions affecting the way an entity is directed, administered or controlled. It also includes the relationships among the many stakeholders involved and the goals for which the entity is governed. This is instructive. It goes to show that corporate governance permeates the entire organisation. Civil aviation safety and security oversight touches on corporate governance. When the Director commits resources for safety and security oversight that requires funding and this forms part of corporate governance. An artificial line drawn between safety and security oversight and governance oversight is unprecedented, is not supported by any international model and literature on corporate governance. It, in fact, flies in the face of good corporate governance. Section 82 (1) (d) is clear that two (2) members of the Civil Aviation Authority Board must be persons experienced in civil aviation matters. These members will, therefore, with the assistance of the Director help the Board in the safety and security matters. The Board accepts that for the purposes of getting the requisite safety regulations approved by the Minister to enhance the safety oversight of the Regulator in line with the requirements of ICAO, the Director will have to engage the Minister, however on operational matters there is no need whatsoever for the Director to report to the Minister on safety and security matters. There is nothing special and unique about the safety and security matters. 

(x) Section 93 (1) (b) is too wide. The Director may, based on this provision, override any decision made by the Civil Aviation Authority Board. Specific guidelines must be provided.

(xi) Section 93 (d) reaffirms the two (2) centres of power that the FAA cautioned against. The Director is a member of the Board. The Board submits the annual report. The Civil Aviation Bill does not have to provide that the Director provides the annual report with the Board. The Director is a member and functionary of the Board. He or she should not be unnecessarily elevated to a position equivalent to the Board. The way in which the section is worded, the intention of the drafter/legislator to equate the Director with the Board is clear. This creates two (2) centres of power and is not practical, and it defies the principles of good governance.  

(xii) With regard to safety and security oversight, the director is only accountable to the Minister. How, given the hectic schedule of the Minister, is the Minister going to monitor the performance of the Director?  This is impractical. 

(xiii) Section 108 deals with appeals against decisions of Minister. The preceding sections do not deal with any matter and/or decision that get taken by the Minister. In addition, when the Director takes decisions that are appealable to the Minister, when he/she is also a direct report to the Minister, that would present a huge challenge.

(xiv) Section 109 why does the Minister have to appoint one or more appeal committees. Does the drafter/legislator envisage different appeal committees for different subject matters?

(xv) Section 109 (2) (a) (i) and (ii) has to be reformulated.

(xvi) Section 109 (11) is not well articulated. 

(xvii) Section 109 (12) why is the National Treasury responsible for the expenditure of an appeal committee? National Treasury falls under the Department (or Minister) of Finance. Isn’t it appropriate to refer to the Department (or Minister) of Finance, instead of the National Treasury.

(xviii) Section 129: Reference is made to the State Revenue Fund. It is proposed that this Fund and the legal basis thereof be inserted into the definition section. The PFMA provides for the National Revenue Fund. This Fund (State Revenue Fund) is not provided for in the PFMA. 

(xix) Section 141 : the appointment of National Civil Aviation Security Coordinator. This section is not clear. Our understanding is that the National Civil Aviation Coordinator is an employee of the “Department”, not department. He or she can only be the employee of the “Department”, which is defined as the National Department of Transport in the definition section.

(xx) Section 141; The phrase “Coordinator” is used throughout section 141 and is not included in the definition section. Our understanding is that it refers to the National Civil Aviation Coordinator. Proper reference has to be made to avoid ambiguity.

(xxi) Section 141 (4) is not well articulated.

(xxii) Section 141 (5) provides that the National Civil Aviation Coordinator may be reappointed at the expiry of his or her term. Is this reappointment for life? 

(xxiii) Section 141 (7) (a): the Memorandum on the objects of the Civil Aviation Bill, 2008 does not give explanation as to why the National Civil Aviation Coordinator has to be a South African Citizen referred to in section 2 of the South African Citizenship Act, 1995 (Act No. 88 of 1995).

(xxiv) Is there any relationship between the National Civil Aviation Coordinator and the Civil Aviation Authority? In terms of the Civil Aviation Bill, the Director is responsible for security matters. How does this impact on the work and functions of the National Civil Aviation Coordinator? Once there has been co-ordination of security matters, who take what decision about what. Does the coordinated list of issues get transferred to the SACAA or do they get dispensed with by the National Civil Aviation Coordinator.

5.
INTERNATIONAL MODELS

(a)
United Kingdom

In the UK, civil aviation is regulated and governed by and in terms of the Civil Aviation Act, 1982 (c.16). The Secretary of State is charged with the general duty of organising, carrying out and encouraging measures for the development of civil aviation, the designing, development and production of civil aircraft and the research into questions relating to air navigation.

Section 2 (2) of the Civil Aviation Act, 1982 provides that:

“The CAA shall consist of not less than six nor more than sixteen persons appointed by the Secretary of State to be members of the CAA, and the Secretary of State-

(a) shall appoint one member to be the chairman of the CAA; and

(b) may appoint not more than two other members to be deputy chairmen of the CAA.”  

Section 3 sets out the functions of the CAA. The CAA in the UK is governed and controlled by a Board of at least six but not exceeding sixteen members. The Board is responsible for the functions of the CAA and is appointed by the Secretary of State. The wording of the Civil Aviation Act, 1982 is similar to that of the SACAA Act. 

(b) US Model

In the United States of America, civil aviation is regulated by and in terms of Sec. 106 Federal Aviation Administration (Title 49).  

In terms of Sec. 106 referred to above, the Federal Aviation Administration (“FAA”) is an administration in the Department of Transportation. The head of the Administration is the Administrator. The Administration has a Deputy Administrator. 

The President with the advice and consent of the Senate appoints the Administrator and the Deputy Administrator.  The Administrator reports directly to the Secretary of State. The administrator must-

(a) be a citizen of the United States;

(b) be a civilian; and

(c) have experience in a field directly related to aviation.
With regard to the authority of the Administrator, the Administrator

“(A) is the final authority for carrying out all functions, powers, and  duties of the Administration relating to-

(i) the appointment and employment of all officers and employees of the Administration (other than the Presidential political appointees);

(ii) the acquisition and maintenance of property, services, and equipment of the Administration;

(iii) except as otherwise provided in paragraph (3), promulgation of regulations, rules, orders, circulars, bulletins, and other official publications of the Administration; and

(iv) any obligation imposed on the Administrator, or power conferred on the Administrator, by the Air Traffic Management System Performance improvement Act of 1996 (or any amendment made by that Act)”.
It is apparent from the aforegoing that under the US model, aviation administration is governed and regulated by the Administrator, who reports directly to the Secretary of State. He or she is, however, appointed by the President with the advice of the Senate. This is more stringent.

The Administrator is responsible for the Federal Aviation Administration. There is one (1) point of reference for the functions, duties and responsibilities of the FAA, and that lies with the Administrator. Though the US model does not have a Board, it is clear that the Administrator is accountable to the Secretary of State for the business and performance of the Administrator. The Administrator does not work alone and in isolation. Deputy Administrator works closely with the Administrator. He or she carries out duties and powers prescribed by the Administrator. The Deputy Administrator acts for the Administrator when the Administrator is absent or unable to serve, or when the office of the Administrator is vacant.  

Notwithstanding the above, the legislative and regulatory framework within which the FAA operates, has to be borne in mind. The US legislative framework is markedly different from the South African legislative framework. In our quest to draw parallels with the US model, regard must be had of the different legislative frameworks.   

CONCLUSION

There are numerous inconsistencies in the Civil Aviation Bill. The Civil Aviation Bill creates two (2) centres of power, and infringes upon well established principles of corporate governance. 

The Civil Aviation Bill fails to address the harmonisation of aviation laws. The Civil Aviation Bill fails to give a single point of reference and accountability for the SACAA. 

The Civil Aviation Bill fails to give guidance and clarity as to why the Director should report solely and directly to the Minister on safety and security related matters. 

The usability of the information that comes from the findings of the investigations of the Aviation Safety Investigation Board is not adequately dealt with in the Civil Aviation Bill.  

A Comparative study on aviation legislation in other parts of the world and member states of the ICAO was not done prior to the drafting of the legislation. This would have provided a good and solid background to the Civil Aviation Bill. Aviation legislation for, inter alia, United Kingdom and the United States would have given the drafter/legislator a good opportunity to explore how other civil aviation authorities are regulated. 

Scant attention is given to the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000). 

On the whole, we submit that some work must still go to the drafting of the Bill to enable it to withstand the test of time as contended above.
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