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NATIONAL ENVIRONMENTAL MANAGEMENT AMENDMENT BILL (B36B - 2007)

1. PURPOSE

To provide the Select Committee with DEAT’s response to the negotiated mandates received from the provinces. To further recommend proposed further amendments to Bill 36B emanating from these submissions.

2. BACKGROUND AND DISCUSSION

This document has been prepared after careful consideration of the Negotiating Mandates received from the relevant committees of the nine provincial legislatures. The document will firstly summarise the issues raised by the different committees (see 2.1), then in a clause by clause fashion make recommendations on textual amendments emanating from these submissions (see 2.2). The proposed further amendments as well as areas identified for clarity only or where further amendments to the Bill are not deemed appropriate are also summarised in a table included in section 2.3. Lastly, and in order to assist the Select Committee, a proposed amendment Bill which in the correct drafting format gives effect to the recommendations contained in 2.2 and 2.3 is included under 2.4.

2.1 Summary of submissions by the relevant committees in support of the provincial mandates

2.1.1 Eastern Cape

The Eastern Cape’s portfolio committee on Environmental affairs and Tourism indicated in their submission that it supports the spirit and purpose of the Bill but raises 12 concerns to be considered. These concerns are summarised and responded to below:

2.1.1.1 Provisions of section 24(4)(b) must be made peremptory (compulsory)
This cannot be the case for all environmental management instruments and as demonstrated in various responses of DEAT to submissions made y the public, EIA is not the most optimal instrument for many activities and is in some in stances not appropriate resulting in a situation where, due to the use of an inappropriate instrument, environmental impact management is not as effective as it could be through the use of more appropriate instruments. However, please see the proposed insertion of a section 24(4A) in 2.2.2.1 and 2.3.5 below whereby 24(4)(b) is made compulsory where EIA is used

2.1.1.2 All relevant protections must be made compulsory under section 24(5)
Section 24(5) is directly linked with sections 24(1), 24(2) and 24(4). All relevant protections in 24(4) are accordingly compulsory already. No further amendment is required.

2.1.1.3 All factors listed in section 24O must be made compulsory
This is not possible as result of differentiation in 24(4) between subsection 24(4)(a) and (b). 24O cannot make it compulsory for the authority to consider factors that are not relevant to a specific instrument. However, in the instances where EIA will be used, everything in 24O will be relevant (and accordingly, compulsory) if the insertion of 24(4A) in 2.2.2.1 and 2.3.5 below, is agreed to.

2.1.1.4 The requirement of an EMPR in terms of section 24N must be made compulsory for certain activities
The Bill does not specify activities but enable the identification and specification of the activities. It is assumed that the Eastern Cape here specifically refer to the use of EMPRs in EIAs as wells as related to mining. As indicated in various responses of DEAT to submissions made by the public, EMPRs remain compulsory for mining and EIAs as implied in various other sections of the Bill and in the draft EIA Regulations. However, should the committee remain of the view that this is not explicit enough, an additional insertion could be considered whereby an EMPR would be mandatory for instances where EIA is used and for all matters pertaining to mining. Please refer to the proposed amendments to the Bill in this regard as contained in 2.2.8.3 and 2.3.19 below

2.1.1.5 Section 24(8)(b) must be subjected to strict compliance with section 24(4)
An amendment has been proposed to address this concern. Please refer to 2.2.2.3 and 2.3.8 below

2.1.1.6 Section 24K(3) must be subjected to compliance with section 24(4)
An amendment has been proposed to address this concern. Please refer to 2.2.8.1 and 2.3.16 below

2.1.1.7 Section 24L(4) must be subjected to compliance with section 24(4)
An amendment has been proposed to address this concern. Please refer to 2.2.8.2 and 2.3.17 below
2.1.1.8 Sections 24(4), 24N and 24O must be amended to make rehabilitation of the environment compulsory prior to an environmental authorisation or closure certificate
The ability to rehabilitate the environment is adequately dealt with in 24N. The proposed insertion of 24N(1A) will address concerns regarding 24O as the compulsory requirement for EMPRS will make consideration of ability to rehabilitate a relevant factor in terms of 24O.

2.1.1.9 Section 24F1(a) and (d) must prohibit commencement of activities only 
It is assumed that the wrong subsections are referred to here as 24F(1)(d) does not exist and 24F(2)(d) does not relate to activities but to conditions of authorisations. Based on the context of the comment it is assumed that the recommendation refer to sections 24F(1)(a) and (b)

Section 24F(1)(a) already make commencement with at activity an offence. It would not be correct to amend 24F(1)(b) to refer to “commence” only and it must include “continue” as well (as per Bill 26B) as in this instance we are referring to activities undertaken in terms of norms or standards. An activity may very well commence in compliance with the applicable standard but in time slack in its performance. If 24(4)(1)(b) is limited, as suggested by the committee, to “commence”, such continuation without compliance with the applicable standard would not constitute an offence.

2.1.1.10  Section 24G(a) must be amended to be aligned with section 24(4)

An amendment has been proposed to address this concern. Please refer to 2.2.6.1 and 2.3.13 below

2.1.1.11  Exemptions (section 24M) should be regarded as environmental authorisations and the procedure of section 24(4) should apply to exemptions.

An environmental authorisation is required before an activity identified in terms of 24(2) may commence. An exemption applies only to certain requirements in a process leading to an environmental authorisation. For example, an applicant may apply for exemption to consider alternatives, a decision in this regard can never be regarded as an environmental authorisation. Equating and exemption to an environmental authorisation will result in watering down environmental protection and will lean itself to abuse. Be that as it may, section 24(8) already provide for circumstances where an exemption could constitute an environmental authorisation and the further amendment proposed to this section (see 2.2.2.8 and 2.3.8 below) will ensure that where an exemption would constitute an environmental authorisation, that the requirements of 24(4) must be adhered to.

2.1.1.12  Section 24O should be amended to make it compulsory for authorities to ensure public consultation.

Public consultation is an absolute requirement in terms of 24(4)(a). 24O stipulate that the authority must take into consideration all relevant information. 24N makes public consultation relevant and must accordingly be taken into consideration. No further amendment is required.

2.1.2 Free State

The relevant committee of the Free State Legislature moved for the adoption of the Bill with no further amendments

2.1.3 Gauteng

In the Gauteng submission representations made during the public consultation process are summarised and concerns expressed. These largely follow the concerns expressed by inter alia the LRC and the CALS (Wits) submitted to all provinces and to which DEAT has provided detailed responses. The Gauteng submission concluded with a recommendation indicated that the province supports the Bill and that no further amendments have been identified.

2.1.4 Kwa-Zulu Natal

The submission by the Kwa-Zulu Natal legislature identifies 6 areas of concern but no specific amendments are proposed apart from submitting that these issues should be considered. They recommended that the province supported the Bill subject to considering these “amendments”. As is the case for Gauteng, this submission very closely follows the submissions of the LRC and the CALS (Wits). The six areas and DEAT’s responses and proposed amendments flowing from this follow:

2.1.4.1 The inclusion of other decision-making tools/ instruments

The submission expresses concerns re the enabling provisions for regulating decision-making instruments other than EIA. This is one of the main objects of the Bill and is deemed necessary as explained in various responses provided to submissions made by the public. DEAT has also demonstrated that all of these instruments are subjected to a public regulatory process and various checks and balances to ensure that effectiveness of environmental management is not compromised. This applies to the use of spatial systems such as IDPs, SDF’s, etc. as well as instruments as “norms” & “standards” etc.  

Members are referred to DEAT’s responses to the LRC, CALS (Wits) and other parties (see documents referenced 12/12/16/4(a) to 12/12/16/4(l).

2.1.4.2 Mandatory provisions

The concern expressed by various stakeholders, re “watering down of EIA” due to mandatory and discretionary requirements in 24(4), has been responded to by DEAT on various occasions. The recommended amendment (addition of a new subsection 4A) included in the mandates submission of the Western Cape addresses this fully.

2.1.4.3 Minister of Minerals & Energy becoming the competent authority in terms of environmental authorisations for mining

DEAT has responded to this issue in great detail in the documents referred to above. In summary, mining is currently not subjected to NEMA, is legislated and regulated entirely through the MPRDA and by the Minister of M&E. The proposed amendments to both Bills are as a result of a negotiated agreement that would, through a phased approach, transfer the function to NEMA and the environmental authorities. As the MPRDA is an Act of Parliament, the mandates given by it to the Minister of DME cannot unilaterally be amended / repealed through an amendment of NEMA.  It needs to be approved by Cabinet and endorsed by both houses of Parliament.

2.1.4.4 Watering down of environmental protection contained in the MPRDA

DEAT has responded in detail to the issues raised in this regard and has demonstrated that this is not the case. As a matter of fact, environmental protection related to mining is substantially enhanced by the inclusion in NEMA, subjection to an environmental authorisation and subjection to the enforcement provisions of NEMA. Please refer to the detailed and argued responses contained in the documents referred to above.

2.1.4.5 Exemptions and appeals

The DEAT has responded in detailed to the issues raised here in the submissions referred to above. Exemption provisions are subject to checks and balances and are not beyond the discretion that the competent authority has in respect of deciding on the acceptability of impacts in an application for environmental authorisations.  In any event it is an administrative decision, which can be challenged.

2.1.4.6 Payment of a fee for appeals

The provincial legislature questions the justification for payment of fees for appeals. DEAT wishes to point out that this provision is not contained in the amendment Bill and is a provision of the principal Act. The development of a fee structure is currently underway and will be subjected to public consultation and concurrence with the Minister of Finance before it will be implemented. Also, appellants, as is the case for applicants, may apply for exemption from paying these fees.

2.1.5 Limpopo

The Limpopo provincial legislature expressed the view that the Bill will address many problems experienced currently and support the adoption of the Bill as is.

In their submission various recommendations are made with regard to improved environmental management and co-operative governance. These issues are all very valid but does not relate directly to the Bill. The Department however undertake to ensure that these matters are taken up through MINTECH and the relevant working groups of this co-operative governance forum.

2.1.6 Mpumalanga

The relevant committee of the Mpumalanga provincial legislature indicated support for the Bill provided that the following areas of concern / recommendations for amendment be addressed:

2.1.6.1 Definitions for “competent authority” and “environmental assessment practitioner” should be considered. 
DEAT is of the view that this is not required as the definition for “competent authority” contained in the principal Act is still applicable and that, in light of the fact that “Environmental Assessment Practitioner” is only used in section24H where the meaning of the term is clear from the context, a definition for this term is not warranted.

However, in terms of “competent authority”, the submission of the committee and discussions contained in the committee report does reveal a problem to be corrected in terms of Section 24C. This section, in spite of other sections of the Bill alluding to this fact, does not specifically designate the Minister of M&E as the competent authority in terms of environmental authorisations for mining activities. Please see proposed insertion as contained in 2.2.3 below as well as item 2.3.10 in the table contained in 2.3 hereof.
2.1.6.2 Removal of the word “customary” in section 24(9)(b)

DEAT is of the view that we are not at liberty to make this amendment as it would constitute and amendment of the principal Act and not an amendment of the Bill. Furthermore, the inclusion of “customary” in this specific section does not restrict the ambit of the application of the Act but only the areas where only the Minister may make regulations. 

2.1.6.3 Correction of an editorial error in section 24Q(b) where “an” should read “and”

DEAT agrees to this amendment. Please refer to the proposed amendment as contained in 2.2.8.4 below as well as item 2.3.21 in the table contained in 2.3 hereof.

2.1.6.4 Consider giving the Minister of M&E powers to regulate procedures for environmental authorisations for mining activities in section 24(5)(a)

Giving the Minister of M&E powers to regulate the process for EAs for mining will result in a situation where we will still have different systems for different activities and will defeat the agreement reached that there will be a single EIA system and that such system will be regulated through NEMA and by the Minister responsible for environmental affairs. The agreement is that NEMA (and the environmental authority) will legislate and regulate environmental impact management processes and DME will implement these.

2.1.6.5  Consider giving the Minister of M&E powers to implement Section 24G(1)

DEAT agrees to this amendment. Please refer to the proposed amendment as contained in 2.2.6.1 below as well as item 2.3.12 in the table contained in 2.3 hereof.

2.1.6.6 Immediate designation of DME officials as EMI’s

This recommendation is noted and the committee is assured that the necessary legal framework for such designation will be enabled through the enactment of the Bill.

2.1.7 Northern Cape

The submission refers to a submission of WESSA Northern Cape and indicates that such submission is attached. Unfortunately this submission is not attached. The Committee of the NC concluded that the Bill should be supported with amendments but unfortunately no amendments are indicated. The areas of concern highlighted by the committee are:

(a) Exorbitant rehabilitation costs, which small scale miners cannot afford – it should be noticed that rehabilitation funds (and the size thereof) is regulated through the MPRDA (not NEMA), but that the proposed amendments would enable reconsideration of these calculations.

(b) Immense environmental damage in the Northern Cape caused by mining – DEAT is of the view that inclusion of mining in the NEMA regime would enhance environmental protection in relation to mining activities.

(c) Potential conflict between the two authorities (DEAT and DME) re roles and responsibilities – DEAT is of the view that the roles and responsibilities are clearly spelled out in the Bill and that conflict should be minimised as a result.  The two Departments are both committed to enhance a close working relationship, which is further strengthened by agreements and implementation strategies.

(d) Cross-subsidisation of rehabilitation costs for small scale mining should be considered – This is an implementation issue and cannot be addressed in the Bill. When existing regulations (In terms of the MPRDA) around rehabilitation funds are amended, this issue could be considered.

2.1.8 North West

The Portfolio Committee on Agriculture, Conservation and Environment of the North West Provincial legislature indicated support for the enactment of the Bill provided that issues and concerns raised by them are considered. No specific amendments are proposed and issues raised by this committee do not relate to specific clauses but are more general in nature. These issues are briefly summarised and responded to below.

2.1.8.1 The Bill must be made available in local languages 
As is the practice for environmental law, the Bill, when enacted, will be translated into at least 4 of the official languages. In addition, the companion (a user friendly interpretation and application guideline) to the Bill and the Regulations stemming from it will be translated into all official languages.

2.1.8.2 The Bill must be specific in terms of categorising fines in order to ensure that community members are not expected to pay the same fines as big companies
Fines in terms of section 24G (rectification) is determined through the use of a calculator which has been developed over the past three years and is being implemented. This calculator takes factors such as the amount invested in the activity, the environmental impact of the activity, whether the offender is an individual or a company and whether this is a first or repeated offence into consideration. In addition, an applicant can apply to be exempted from the fine and can appeal the fine imposed. It is not appropriate to specify fines in the Bill as all potential permutations cannot be foreseen and flexibility must accordingly be allowed precisely to make the punishment fit the crime.

2.1.8.3 Regulations must accompany the Bill
This is not practical or possible as the Bill enables regulations and empowers the Minister / MEC to make regulations. The Bill must accordingly be enacted first before the Minister or a MEC has the power to promulgate regulations. Parliament has also, with the enactment of the principal Act in 1998, prescribe the process for making regulations through section 47 of the Act. However, the EIA Regulations developed in terms of the principal Act are in place and available.

2.1.8.4 The role of Municipalities must be specified in detail in the Bill
In terms of the Constitution (schedule 4), environmental impact management is a concurrent function between the national and provincial spheres of government. Municipalities accordingly have no role to play apart from that of an applicant where they undertake listed or specified activities.

2.1.8.5 Municipalities must be allowed to appoint local permit officers so as not to delay development.
Provision for delegation to municipalities is provided for in the Principal Act and no amendment is required. In light of the Constitutional constraint mentioned above, none such delegations have however taken place to date.

2.1.9 Western Cape

The Western Cape provincial legislature provided the Select Committee with proposed amendments to various clauses of the Bill and indicated support of the Bill subject to these amendments. DEAT is of the view that these proposed further amendments addresses many of the concerns raised by all the provinces in their negotiation mandates and accordingly supports these amendments.

2.2 Proposed further amendments to Bill 36B emanating from the provincial mandates:

Note:

Text that are not colour coded indicate text as is in the Principal Act

Green indicates text inserted or amended through the amendment Bill (Bill 36B)
Pink indicates proposed insertions
Red indicates deletions
2.2.1 Proposed further amendments: Clause 1 of Bill 36B:

Text as is contained in Bill 36B:

" 'Minister', in relation to all environmental matters except environmental matters relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";

Proposed amended text:

" 'Minister', in relation to all environmental matters except with regard to the implementation of environmental legislation, regulations, policies, strategies and guidelines relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";

This amendment will minimise conflicting interpretation of the roles and responsibilities of the two relevant Ministers and will eliminate any conflict between the definitions and the powers assigned through individual sections of the Bill.

2.2.2 Proposed further amendments to Clause 2

2.2.2.1 Section 24(4)

Proposed inserted text:

24(4A) Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, 24(4)(b) must be deemed applicable
This will prevent a situation where the discretion of the Minister introduced by section 24(4)(b) may negatively impact on the current rigour and effectiveness of EIA.

2.2.2.2 Section 24(5)

Text as contained in Bill 36B

laying down the procedure to be followed [and the institutional arrangements] in respect of—

(i)
the efficient administration and processing of environmental authorisations;

(ii)
fair decision-making and conflict management in the consideration and processing of applications for environmental authorizations;

[(iii)
the preparation and evaluation of environmental impact assessments, strategic environmental assessments, environmental management plans and any other relevant environmental management instruments that may be developed in time;]
(iv)
applications to the competent authority by any person to be exempted from the provisions of any regulation in respect of a specific activity; [and]
(v)
appeals against decisions of competent authorities;

(vi)
the management and control of residue stock piles and deposits on a prospecting, mining, exploration and production area;
(vii)
the procedures for consultation with land owners, lawful occupiers and other interested or affected parties;

Proposed amended text:

laying down the procedure to be followed [and the institutional arrangements] in respect of—

(i)
the efficient administration and processing of environmental authorisations;

(ii)
fair decision-making and conflict management in the consideration and processing of applications for environmental authorizations;

[(iii)
the preparation and evaluation of environmental impact assessments, strategic environmental assessments, environmental management plans and any other relevant environmental management instruments that may be developed in time;]
(iv)
applications to the competent authority by any person to be exempted from the provisions of any regulation in respect of a specific activity; [and]
(v)
appeals against decisions of competent authorities;

(vi)
the management and control of residue stock piles and deposits on a prospecting, mining, exploration and production area;
(vii)
[the procedures for] consultation with land owners, lawful occupiers and other interested or affected parties;

Note 1: “the procedures for” must be deleted as it repeats the provisions of (b)

This amendment will correct an editorial error in section 24(5)(b)(vii) which should be corrected

2.2.2.3 Section 24(8)

Text as is contained in Bill 36B:

(8)
(a)
Authorisations [or permits] obtained under any other law for an activity listed or specified in terms of this Act does not absolve the applicant from obtaining authorisation under this Act [and any such other authorisations or permits may only be considered by the competent authority if they are in compliance with subsection (4)(d)] unless an authorisation has been granted in the manner contemplated in section 24L.



(b)
Authorisations obtained after any investigation, assessment and communication of the potential consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4).



Proposed amended text:

(8)
(a)
Authorisations [or permits] obtained under any other law for an activity listed or specified in terms of this Act does not absolve the applicant from obtaining authorisation under this Act [and any such other authorisations or permits may only be considered by the competent authority if they are in compliance with subsection (4)(d)] unless an authorisation has been granted in the manner contemplated in section 24L.



(b)
Authorisations obtained after any investigation, assessment and communication of the potential impacts or consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4) provided that such investigation, assessment and communication comply with the requirements of 24(4)(a) and where applicable, 24(4)(b) 



Proposed further amendments to section 24(8)(b) is recommended to qualify the discretion of the competent authority

2.2.3 Proposed further amendments to Clause 3

Proposed inserted text::

“24C(2A) The Minister of Minerals and Energy must be identified as the competent authority in terms of sub-section (1) where the activity constitute prospecting, mining, exploration, production or related activities occurring within a prospecting, mining, exploration or production area”
Proposed insertion of section 24C(2A) after section 24C(2) and before Section 24C(3) to rectifiy any uncertainties regarding the Minister of M&E’s powers regarding environmental authorisations for mining

2.2.4 Proposed further amendments to Clause 4

The submissions received do not justify any further amendments to this clause

2.2.5 Proposed further amendments to Clause 5

The submissions received do not justify any further amendments to this clause

2.2.6 Proposed further amendments to Clause 6

2.2.6.1 Section 24G(1)(a)

Text as contained in Bill 36B

24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing one or more of the following, namely—

(i)
an assessment of the nature, extent, duration and significance of the consequences for or impacts on the environment of the activity on the environment, including the cumulative effects;

(ii)
a description of mitigation measures undertaken or to be undertaken in respect of the consequences for or impacts on the environment of the activity on the environment;

(iii)
a description of the public participation process followed during the course of compiling the report, including all comments received from interested and affected parties and an indication of how issues raised have been addressed;

(iv)
an environmental management [plan] programme; and

(b)
provide such other information or undertake such further studies as the Minister or MEC, as the case may be, may deem necessary.
Proposed amended text:

24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing [one or more of the following, namely] —

(i)
an assessment of the nature, extent, duration and significance of the consequences for or impacts on the environment of the activity on the environment, including the cumulative effects;

(ii)
a description of mitigation measures undertaken or to be undertaken in respect of the consequences for or impacts on the environment of the activity on the environment;

(iii)
a description of the public participation process followed during the course of compiling the report, including all comments received from interested and affected parties and an indication of how issues raised have been addressed;

(iv)
an environmental management [plan] programme; and

(b)
provide such other information or undertake such further studies as the Minister or MEC, as the case may be, may deem necessary.
Note: the insertion in 24G(1)(a) must be deleted.

2.2.6.2 Section 24G(2A)

Text as is contained in Bill 36B 

(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2).
Proposed amended text:

(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2)(a) or (b).
Amendments to section 24G is required to:

(a) Give the Minister of Minerals & energy the power to consider applications for rectification in so far mining activities are concerned; 

(b) correct the conflict created through the proposed amendments of section 24G(1)(a) and section 24(4) 

(c) and to correct an editorial mistake made during the drafting in terms of section 24G(2A). 
2.2.7 Proposed further amendments to Clause 7

The submissions received do not justify any further amendments to this clause
2.2.8 Proposed further amendments to Clause 8

2.2.8.1 Section 24K

Text as contained in Bill 36B

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not.
Proposed amended text:

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not, provided that section 24(4)(a), and where applicable 24(4)(b) are given effect to in such process.
Amendments to the new section 24K(3)(b) were requested to qualify the discretion of the competent authority.

2.2.8.2 Section 24L

Text as contained in Bill 36B on section 24L

(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation issued in terms of any other legislation that substantially meets all the requirements of the processes contemplated in Chapter 5 to be an environmental authorisation in terms of that Chapter.
Proposed amendment to the text:

(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation [issued] in terms of any other legislation that [substantially] meets all the requirements stipulated in section 24(4)(a) and where applicable 24(4)(b) [of the processes contemplated in Chapter 5] to be an environmental authorisation in terms of that Chapter.
Note 1:”issued” to be deleted

Note2: “substantially” to be deleted

Note 3: “of the processes contemplated in Chapter 5” to be deleted.

Amendments to the new section 24L(4) were recommended to qualify the discretion of the competent authority.

2.2.8.3 Section 24N

Proposed inserted text:

24N.
(1A)
Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relate to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister, the Minister of Minerals and Energy, an MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation.
The proposed insertion will ensure that current environmental protection provided in the MPRDA for mining related activities will remains in place.

2.2.8.4 Section 24Q

There is an editorial error in 24Q(b) that must be corrected

Text as contained in Bill 36B

(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder an every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed.
Proposed further amendment to the text 

(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder and every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed.
2.2.9 Proposed further amendments to Clause 9

The submissions received do not justify any further amendments to this clause
2.2.10 Proposed further amendments to Clause 10

The submissions received do not justify any further amendments to this clause
2.2.11  Proposed further amendments to Clause 11

The submissions received do not justify any further amendments to this clause
2.2.12  Proposed further amendments to Clause 12

The submissions received do not justify any further amendments to this clause
2.2.13 Proposed further amendments to Clause 13

The submissions received do not justify any further amendments to this clause. Please however refer to amendments to the Schedule referred to in this clause as result of the amendments proposed to Bill 36B
2.2.14 Proposed further amendments to Clause 14

The submissions received do not justify any further amendments to this clause

2.2.15 Schedule in terms of Clause 13

2.2.15.1 Repeal of section 24C(2A)

Inserted text:

After line 12 to insert:

Repeal of section 24C(2A)

1A. Section 24C(2A) of the principal Act is hereby repealed
2.2.15.2 Amendment or substitution of certain expressions:

Text as contained in Bill 36B:

Amendment or substitution of certain expressions

6.
The principal Act is hereby amended—

(a) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) and section 24F(1)(a);

(b) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(c) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (5) and (6) and section 24O(1) and (2);  and

(d) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".

Proposed amended Text:

Amendment or substitution of certain expressions

6.
The principal Act is hereby amended—

(a) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) [and], section 24F(1)(a) and section 24G(1);

(b) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(c) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (1A), (5) and (6) and section 24O(1) and (2);  and

(d) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".

2.3 Table summarising inputs of provincial legislatures, DEAT’s responses and proposed further amendments:

	
	Section of the Principal Act
	Text of Bill 36B
	Proposed amended / inserted text
	Reason  for/ result of the amendment  OR reason why amendment not supported
	Relevant Provincial Legislature submissions

	
	CLAUSE 1: AMENDMENTS TO SECTION 1 OF THE PRINCIPAL ACT

	2.3.1
	Section 1: Definitions

“competent authority”
	Not amended, text of principal Act applies
	None recommended
	The definition provided for “competent authority” in the Principal Act is still relevant and as it refers directly to powers allocated in the Act, the Minister of Minerals & Energy is included in the definition, but only in terms of functions and powers assigned to him/her through sections of the Act. However the concern raised by the province is valid but should not be addressed in the definitions but rather in s24C (see proposed amendment to this section below)
	Mpumalanga: Point (a) – indicating that the Bill does not contain clear definition fro “competent authority” or “environmental assessment practitioner”

	2.3.2
	Section 1: Definitions

“Environmental Assessment Practitioner”
	Not applicable
	None recommended
	There is no definition for this term in the principal Act and the term is only used in section 24H where the context makes the meaning clear. There is no reason for inclusion of a definition in this regard.
	Mpumalanga: Point (a) – indicating that the Bill does not contain clear definition fro “competent authority” or “environmental assessment practitioner”

	2.3.3
	Section 1: Definitions “Minister”
	" 'Minister', in relation to all environmental matters except environmental matters relating to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, means the Minister of Environmental Affairs and Tourism;";
	" 'Minister', in relation to all environmental matters except with regard to the implementation of environmental legislation, regulations, policies, strategies and guidelines relating to prospecting, mining, exploration, production and related activities on a prospecting,
	In light of the wide potential interpretation of “environmental matters”, the exclusion of all “environmental matters relating to mining…” in the definition of “Minister” may result in conflicts between the definition and clauses of the Bill which actually gives the Minister powers in terms of legislation, regulation, drafting of guidelines, policies, strategies, etc in relation to mining. The proposed amendment will rectify any potential conflicting interpretation.
	·  Gauteng (indirect through report on public consultation)

· Kwa-Zulu Natal: - (indirectly) see their paragraph 5 on page 3 of their submission

· Western Cape – refer to concrete suggested amendment contained in their negotiating mandate.



	CLAUSE 2: AMENDMENTS TO SECTION 24 OF THE PRINCIPAL ACT

	2.3.4
	Section 24(2) (Identification of instruments other than EIA)
	Not applicable
	None recommended
	The submission of the relevant committee of KZN seems to be opposed to the introduction of instruments other than EIA. Concerns are specifically expressed in terms of spatial instruments and norms & standards. One of the main objects of the Bill was to improve the efficiency and effectiveness of environmental management through the introduction of a variety of instruments. The rigour of EIA will however not be compromised, especially as result of the proposed inclusion of section 24(4A)
	· Gauteng (indirect through report on public consultation)

· Kwa-Zulu Natal: - see their paragraph 1 on page 2 of their submission

	2.3.5
	Section 24(4) (Minimum requirements for processes to inform environmental authorisation) 
	Not applicable
	Inserted text:

“ 24(4A) Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, 24(4)(b) is deemed applicable”


	Concerns have been expressed about the potential impact on the rigour of EIA due to the inclusion of qualified discretion in terms of minimum requirements introduced by section 24(4)(b) of the Bill. In order to enable the development and regulation of instruments other than EIA, the differentiation between compulsory (as contained in 24(4)(a)) and qualified discretion (as contained in 24(4)(b) requirements are necessary. However, the inclusion of this additional sub-section will result in a situation where the rigour of EIA will be protected whilst the ability to introduce and regulate other instruments will not be compromised.
	· Eastern Cape: See their paragraph 3.1 on page 1 and paragraph 3.3 on page 2 of their submssionn

· Gauteng (indirect through report on public consultation)

· Kwa-Zulu Natal: - see their paragraphs 1 and 2 on page 2 of their submission

· Western Cape – refer to concrete suggested amendment contained in their negotiating mandate.



	2.3.6
	Section 24(5) (The making of regulations related to matters governed through Chapter 5)
	Not applicable 
	None recommended
	Section 24(5) is directly linked with sections 24(1), 24(2) and 24(4). All relevant protections in 24(4) are accordingly compulsory already. No further amendment is required.


	Eastern Cape: See their paragraph 3.2 of page 2 of their submission

	
	Section 24(5)(a)
	5)
The Minister, [and every] or an MEC with the concurrence of the Minister, may make regulations consistent with subsection (4)—

(a)
laying down the procedure to be followed in applying for, the issuing of and monitoring compliance with environmental authorisations
	None recommended
	Giving the Minister of M&E powers to regulate the process for EAs for mining will result in a situation where we will still have different systems for different activities and will defeat the agreement reached that there will be a single EIA system and that such system will be regulated through NEMA and by the Minister responsible for environmental affairs. The agreement is that NEMA (and the environmental authority) will legislate and regulate environmental impact management processes and DME will implement these.
	Mpumalanga: Point (d) – This section refer to pages 7 and 8 of the committee’s report on the public consultation process where it is recommended that the Minister of M&E be allowed to make regulations and prescribe processes for mining related environmental authorisations.

	2.3.7
	Section 24(5)(b)(vii)
	“(vii) the procedures for consultation with land owners, lawful occupiers and other interested or affected parties” 
	“(vii) [the procedures for] consultation with land owners, lawful occupiers and other interested or affected parties”
	The phrase “the procedures for” is already contained in the introductory sentence of 24(5)(b), repeating it at the beginning of 24(5)(b)(vii) is an error that resulted in unnecessary duplication.
	· Western Cape – refer to concrete suggested amendment contained in their negotiating mandate.



	2.3.8
	Section 24(8)(b)

(Relation between environmental authorisations and authorisations issued in terms of other legislation)
	(b)
Authorisations obtained after any investigation, assessment and communication of the potential consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4).
	(b)
Authorisations obtained after any investigation, assessment and communication of the potential impacts or consequences of activities, including an exemption granted in terms of section 24M or permits obtained under any law for a listed or specified activity in terms of this Act, may be considered by the competent authority as sufficient for the purposes of section 24(4) provided that such investigation, assessment and communication comply with the requirements of 24(4)(a) and where applicable, 24(4)(b)
	The amendment qualify the discretion of the competent authority and will ensure that an inadequate process in terms of other legislation do not replace the prescribed minimum requirements for an environmental authorisation prescribed by NEMA.
	· Eastern Cape – paragraph 3..5 on page 2 of their submission

· Gauteng (indirect through report on public consultation)

· Western Cape – refer to concrete suggested amendment contained in their negotiating mandate.



	2.3.9
	Section 24(9)(b)
	(9)
Only the Minister may make regulations in accordance with subsection (5) stipulating the procedure to be followed and the report to be prepared in investigating, assessing and communicating potential consequences for or impacts on the environment by activities, for the purpose of complying with subsection (1), where the activity [will affect]—
(a)
[more than one province or traverse] has a development footprint that falls within more than one provincial or traverses international boundaries; or

(b)
will affect compliance with obligations resting on the Republic under customary international law or a convention
	None recommended
	The removal of “customary” is not supported as that would result in an amendment of the principal Act and not of the amendment Bill. This would mean that the process for amendment of an Act would need to be followed. The amendment Bill did not introduce any amendments to the ambit of clause 24(9)(b), only editorial amendments were made. Furthermore, section 24(9) does not prescribe the ambit of the Act but only restrict the instances where only the Minister may make regulations.


	Mpumalanga: point (b) – It is recommended that the word “customary” be removed in order to not give the alleged impression that other forms of international law is excluded.

	CLAUSE 3: AMENDMENTS TO SECTION 24C OF THE PRINCIPAL ACT

	2.3.10
	Section 24C
	
	Proposed insertion of section 24C(2A) after section 24C(2) and before Section 24C(3):

“24C(2A) The Minister of Minerals and Energy must be identified as the competent authority in terms of sub-section (1) where the activity constitute prospecting, mining, exploration, production or related activities occurring within a prospecting, mining, exploration or production area”
	The insertion of the proposed clause will address the concerns that the division of powers between the Minister and the Minister of M&E is not clear. It would further confirm the role of the Minister of M&E regarding environmental authorisations for mining activities during the initial phase of implementation.
	Mpumalanga: Point (a) and Committee report where a concern is raised in terms of the definition for competent authority as it does not include the Minister of M&E. 

	CLAUSE 5: AMENDMENTS TO SECTION 24F OF THE PRINCIPAL ACT

	2.3.11
	Section 24F (offences in terms of Chapter 5)
	
Notwithstanding [the provisions of] any other Act, no person may—

(a)
commence an activity listed or specified in terms of section 24 (2)(a) or (b) unless the competent authority or the Minister of Minerals and Energy, as the case may be, has granted an environmental authorisation for the activity[, and no person may continue an existing activity listed in terms of section 24 (2)(d) if an application for an environmental authorisation is refused]; or

(b)
commence and continue an activity listed in terms of section 24(2)(d) unless it is done in terms of an applicable norm or standard.

	None recommended
	Section 24F(1)(a) already make commencement with at activity an offence. It would not be correct to amend 24F(1)(b) to refer to “commence” only and it must include “continue” as well (as per Bill 26B) as in this instance we are referring to activities undertaken in terms of norms or standards. An activity may very well commence in compliance with the applicable standard but in time slack in its performance. If 24(4)(1)(b) is limited, as suggested by the committee, to “commence”, such continuation without compliance with the applicable standard would not constitute an offence.


	Eastern Cape: See their point 3.9 on page 2 of their submission

	CLAUSE 6: AMENDMENTS TO SECTION 24G OF THE PRINCIPAL ACT

	2.3.12
	Section 24G(1) (rectification of unlawful activities)
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—
	As the Minister of M&E will during the initial phase be responsible for environmental authorisations, he or she should also be enabled to rectify unlawful activities during this period.
	· Mpumalanga: Point (d) – This section refer to pages 7 and 8 of the committee’s report on the public consultation process where it is recommended that the Minister of M&E be enabled to also consider applications for rectification as only he/she will be enabled to grant environmental authorisations (the potential outcome of a rectification process) during the initial phase of transferring the function

· Gauteng (indirect through report on public consultation)



	2.3.13
	Section 24G(1)(a)
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing one or more of the following, namely—
	24G.
(1)
On application by a person who has committed an offence in terms of section 24F(2)(a) the Minister, the Minister of Minerals and Energy or MEC concerned, as the case may be, may direct the applicant to—

(a)
compile a report containing [one or more of the following, namely]—
	· The insertion of the Minister of M&E as recommended by Mpumalanga will enable that Minister to implement s24G and is required in light of the fact that if rectification is granted, an environmental authorisation must be issued. The Minister of M&E is the competent authority for environmental authorisations for mining

· The deletion of the inserted text will eliminate any opportunity for less strict / rigorous process for unlawful activities than what is the case for lawful ones
	· Eastern Cape: See their paragraph 3.10 on page 2 of their submission

· Gauteng (indirect through report on public consultation)

· Mpumlanga – see their paragraph d and the corresponding sections of the committee report

· Western Cape: See proposed amendment under Clause 6, point 1.



	2.3.14
	Not applicable – new insertion
	(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2).
	(2A)
A person contemplated in subsection (1) must pay an administrative fine, which may not exceed R1 million and which must be determined by the competent authority, before the Minister or MEC concerned may act in terms of subsection (2)(a) or (b).
	To correct an editorial error
	Western Cape: See proposed amendment under Clause 6, point 2.

	2.3.15
	Section 24G
	Not applicable
	None recommended
	The recommendation by Mpumalanga will be enabled once the Bill is enacted as any official exercising a function in terms of NEMA can be designated as an EMI provided that the training and qualification requirements of such designation are met. We are already in the process of arranging training of DME officials in this regard. In addition, it must be emphasised that:

(a) EMI’s of provinces and DEAT may exercise enforcement actions on mining premises – co-operative governance principles must however be complied with.

(b) EMI designation is not a requirement in terms of rectification powers of s24G.


	Mpumalanga: Point (d) – This section refer to pages 7 and 8 of the committee’s report on the public consultation process where a general recommendation is made that officials of the DME be designated as EMI’s as soon as possible to enable them to benefit from NEMA provisions regarding enforcement and to ensure that the environment is not compromised.

	CLAUSE 8: INSERTION OF SECTIONS 24J TO 24R IN THE PRINCIPAL ACT

	2.3.16
	Not applicable – new section on co-operation between organs of state
	New section 24K(3)

(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not.

	(3)
The Minister or an MEC may—

(a)
after having concluded an agreement contemplated in subsection (2), consider the relevance and application of such agreement on applications for environmental authorisations; and

(b)
when he or she considers an application for environmental authorisation that also requires authorisation in terms of other legislation take account of, either in part or in full and as far as specific areas of expertise are concerned, any process authorised under that legislation as adequate for meeting the requirements of Chapter 5 of this Act, whether such processes are concluded or not, provided that section 24(4)(a), and where applicable 24(4)(b) are given effect to in such process
	The proposed insertion will prevent a situation where an inferior process will be regarded as sufficient to constitute an environmental authorisation as it requires that the minimum requirements of the Act must still be complied with.
	· Eastern Cape: See their paragraph 3.6 on page 2 of their submission

· Gauteng (indirect through report on public consultation)

· Western Cape: See the proposed amendments under Clause 8, point 1.

	2.3.17
	Not applicable (new section 24L, enabling integration of regulatory processes)
	New Section 24L(4)

(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation issued in terms of any other legislation that substantially meets all the requirements of the processes contemplated in Chapter 5 to be an environmental authorisation in terms of that Chapter.

	(4)
A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation [issued] in terms of any other legislation that [substantially] meets all the requirements stipulated in section 24(4)(a) and where applicable 24(4)(b) [of the processes contemplated in Chapter 5] to be an environmental authorisation in terms of that Chapter.
	The proposed amendment will prevent a situation where an inferior process will be regarded as sufficient to constitute an environmental authorisation as it requires that the minimum requirements of the Act must still be complied with.
	· Eastern Cape: See their paragraph 3.7 on page 2 of their submission

· Gauteng (indirect through report on public consultation)

· Western Cape: See proposed amendment under clause 8, point 2.

	2.3.18
	Section 24M
	Not applicable
	None recommended
	It is suggested that all exemptions be considered environmental authorisations. This is not possible or desirable as an environmental authorisation is required before an activity identified in terms of 24(2) may commence whilst an exemption applies only to certain requirements in a process leading to an environmental authorisation. For example, an applicant may apply for exemption to consider alternatives, a decision in this regard can never be regarded as an environmental authorisation. Equating and exemption to an environmental authorisation will result in watering down environmental protection and will lean itself to abuse. Be that as it may, section 24(8) already provide for circumstances where an exemption could constitute an environmental authorisation and the further amendment proposed to this section will ensure that where an exemption would constitute an environmental authorisation, the requirements of 24(4) must be adhered to
	· Eastern Cape: Paragraph 3.11 on page 2 of their submission

	2.3.19
	Not applicable

(New Section 24N enabling EMPRS and prescribing process and content requirements in this regard)
	Not applicable
	24N.
(1A)
Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relate to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister, the Minister of Minerals and Energy, an MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation.

	The proposed insertion will ensure that current environmental protection provided in the MPRDA for mining related activities will remains in place
	· Eastern Cape: Paragraph 3.4 on page 2 of their submission

· Gauteng (indirect through report on public consultation)

· Kwa-Zulu Natal: - see their paragraph 4 on page 3 of their submission

	2.3.20
	Not applicable (New Section 24O prescribe the factors to be taken into consideration by the competent authority in deciding on an application for environmental authorisation
	Not applicable
	None recommended
	It is not possible to make everything in 24O compulsory under all circumstances as result of the differentiation in 24(4) between subsection 24(4)(a) and (b). 24O cannot make it compulsory for the authority to consider factors that are not relevant to a specific instrument. However, in the instances where EIA will be used, everything in 24O will be relevant (and accordingly, compulsory) through the insertion of 24(4A)
	Eastern Cape: See their paragraph 3.3 on page 2 of their submission

	2.3.21
	Not applicable (new section 24Q dealing with monitoring and reporting)
	(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder an every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed
	(b)
assess the continued appropriateness and adequacy of the environmental management programme,

every holder and every holder of an old order right must conduct such monitoring and such performance assessment of the approved environmental management programme as may be prescribed
	Editorial correction
	· Mpumalanga – see their paragraph c on page 1 of their submission



	SCHEDULE IN TERMS OF CLAUSE 13

	2.3.22
	Not applicable (Schedule in terms of clause 13 of the Bill relate to repealing of powers of the Minister of M&E in terms of NEMA when the final transfer of the function occur)
	Not applicable
	Proposed insertion

Repeal of section 24C(2A)

1A. Section 24C(2A) of the principal Act is hereby repealed

	This insertion is necessary as result of a new amendment whereby the Minister of M&E must be identified as the competent authority for mining. This will only be applicable for the interim period and must be repealed before the final transfer of the function to NEMA
	All submission that have resulted in an amendment or insertion as detailed above

	2.3.23
	
	Amendment or substitution of certain expressions
6.
The principal Act is hereby amended—

(e) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) and section 24F(1)(a);

(f) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(g) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (5) and (6) and section 24O(1) and (2);  and

by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".
	Proposed amendment:

6.
The principal Act is hereby amended—

(e) by the deletion of the expression "or the Minister of Minerals and Energy, as the case may be," wherever it appears in section 24(1) [and], section 24F(1)(a) and section 24G(1);

(f) by the deletion of the expression ", Minister of Minerals and Energy" wherever it appears in section 24M(4);

(g) by the deletion of the expression ", the Minister of Minerals and Energy," wherever it appears in section 24N(1), (1A), (5) and (6) and section 24O(1) and (2);  and

(h) by the substitution for the expression "Minister of Minerals and Energy", wherever it appears in section 24N(4) and (7), section 24 (O)(4) and (5), section 24P(1), (2), (3), (4) and (5) and section 24R(1) and (2), of the word "Minister".


	
	


2.4 Proposed amendments contained in 2.2 and 2.3 above depicted in drafting language
It is proposed that Bill 36B be further amended as follows:

CLAUSE 1:

1. On page 4, in line 10 to omit the second “environmental matters” and to substitute:

“with regard to the implementation of environmental legislation, regulations, policies, strategies and guidelines”

CLAUSE 2

1. On page 7, after line 6, to insert the following new subsection:

“(4A) Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for an environmental authorisation, section 24(4)(b) is deemed applicable.”

2. On page 7, in line 29, to omit “the procedures for”

3. On page 8, in line 33, after “potential” to insert “impacts or”

4. On page 8, in line 37, after “24(4)” to insert:

“provided that such investigation, assessment and communication comply with the requirements of section 24(4)(a) and where applicable, comply with section 24(4)(b)”

CLAUSE 3

1. On page 9, after line 53 to insert the following new sub-section:

“24C(2A) The Minister of Minerals and Energy must be identified as the competent authority in terms of sub-section (1) where the activity constitute prospecting, mining, exploration, production or related activities occurring within a prospecting, mining, exploration or production area”

CLAUSE 6

1. On page 10, in line 38, after “Minister” to insert “, Minister of Minerals and Energy”

2. On page 10, in line 40 to omit “one or more of the following”

3. On page 11. in line 14, after “2” to insert “(a) or (b)”
CLAUSE 8

1. On page 12, in line 4, after “not” to insert:

“and provided that section 24(4)(a), and where applicable, section 24(4)(b) are given effect to in such process”

2. On page 12, from line 28, to omit subsection 4 and to substitute:

“A competent authority empowered under Chapter 5 to issue an environmental authorisation may regard an authorisation in terms of any other legislation that meets all the requirements stipulated in section 24(4)(a) and, where applicable, 24(4)(b) to be an environmental authorisation in terms of that Chapter.
3. On page 12, after line 55, to insert the following new subsection:

“(1A)
Where Environmental Impact Assessment has been identified as the environmental instrument to be utilised in informing an application for environmental authorisation, or where such application relate to prospecting, mining, exploration, production and related activities on a prospecting, mining, exploration or production area, the Minister, the Minister of Minerals and Energy, an MEC or identified competent authority must require the submission of an environmental management programme before considering an application for an environmental authorisation.”
4. On page 16, in line 3, after the second “an” to insert a “d” in order for “an” to read “and”

SCHEDULE (SECTION 13)

1. On page 19, after line 11, to insert the following section:

“Repeal of section 24C(2A)

1A. Section 24C(2A) of the principal Act is hereby repealed”
2. On page 19, in line 34, after “24(1)” to omit “and” substitute “,”
3. On page 19, in line 34, after “24F(1)(a)” to omit “;” and insert “and 24G(1);”
4. On page 19, in line 38, after “24N(1)” to insert “(1A)”
3 RECOMMENDATION

It is recommended that the committee takes note of DEAT’s recommendations regarding the negotiating mandates of the provincial committees and potential further amendments to Bill 36B stemming from these submissions.

�Lize we need to discuss this statement.
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