MEMORANDUM ON THE OBJECTS OF THE NATIONAL CONVENTIONAL ARMS CONTROL AMENDMENT Bill, 2008

1. SUMMARY OF Bill

1.1. The proposed amendments to the National Conventional Arms Control Act, 2002 (Act No. 41 of 2002) (hereinafter referred to as "the Act") are oriented towards addressing two key objectives. Firstly, to improve and facilitate the regulatory role of the National Conventional Arms Control Committee (hereinafter referred to as "the NCACC") in relation to the transfer of conventional arms in South Africa. Secondly, to bring the Act in line with the business realities that the NCACC and the defence industry are confronted with.

The amendments seek to achieve these objectives by, inter alia, redefining certain terms used in the Act, extend the objects of the NCACC, provide for a mechanism to deal with dual-use goods and technologies, provide for management of information related to arms transfer and provide for proper industry compliance and accountability measures.

2. STRATEGIC FOCUS OF MEMORANDUM

2.1 South Africa has committed itself to the international agenda of disarmament and non-proliferation of arms. Built into this agenda is the right of States to engage in responsible and accountable trade in arms. Given South Africa's strong defence industry base, the need for South Africa's own effective mechanism to regulate arms transfers is fulfilled by the existence of the NCACC established and operating under the Act. The strategic focus of this Bill is to amend certain areas of the Act which governs the regulation of arms transfer in South Africa. The amendment of the Act will ensure that the South African arms control mechanism becomes more effective thus promoting responsibility and accountability in South African arms transfers. This in turn will be in line with South Africa's standing obligations on arms trade.

3. DISCUSSION

The proposed amendment of the Act seeks to make the Act much more focused and clearer for purposes of ensuring that conventional arms control in South Africa is conducted on commonly understood and unambiguous basis. To this end, the proposed amendments deal with the following aspects:

3.1.1 Scope of Application.

The proposed amendment seeks to correct and extend the application of the Act from being only concerned with regulating trade in conventional arms as conducted across South African borders to include regulating possession of conventional arms in South Africa and domestic trading amongst South Africans on conventional arms.

3.1.2 Definitions (Section 1 of the Act)

For easy reading and elimination of possible misinterpretation challenges in the implementation of the Act, the proposed definitions include those of armed conflict, competent authority, controlled items, domestic transfer, permit and possession.

(See clause 1).

3.1.3 Objects of NCACC (Section 3 of the Act)

In order to cater and accommodate for all the work conducted by the NCACC, clause 2 of the Bill proposes that the objects of the NCACC be extended to include the regulation of conventional arms possession and domestic transfer of conventional arms. Further to this, the Bill also proposes that the Act makes an allowance for the NCACC's administration of the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act, 2006 (Act No. 27 of 2006) as recently promulgated.

3.1.4 Functions of NCACC (Section 4 of the Act)

For purposes of catering for all the functions executed by the NCACC, clause 3 of the Bill proposes that the NCACC's range of functions be extended. This extension of functions should include those functions related to the administration of the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act, 2006 (Act No. 27 of 2006).

3.1.5 Dealing with dual-use goods and technologies (Section 13 of the Act)

Given the dual application nature of these goods and technologies, the proposed amendment clause 13 seeks to set less onerous control standards on these items (see clause 5). This is intended to deal with the commercial utility of these items.

3.1.6 End-user certificates (Section 17 of the Act)

As a measure of control, recipient countries are obliged to provide end-user certificates (hereinafter referred to as "euc's) for conventional arms they purchase from South Africa. This is an international rule and practice applicable to arms trade.

Clause 14 seeks to provide for a selective and considered exemption to this rule for items intended for onwards export after storing and integration into bigger conventional arms systems. This exemption from the end-user certificate requirement will be done on a case by case basis, on application and on such terms and conditions as may be prescribed. This proposed amendment is informed by the prevailing market realities where defence industry operations are arranged on a value chain principle.

3.1.7. Disclosure and non-disclosure of information (Section 23 of the Act)

The proposed amendment in clause 17 retains the prevailing NCACC's reporting obligations to Cabinet, Parliament and the United Nations. The Bill, however, proposes that the report to Parliament be enhanced. In the first instance, this report must not only deal with exports but with all transfers authorised by the NCACC over a particular reporting period. All transfers refer to marketing, contracting, exporting, importing and conveyance authorisation by the NCACC. In the second instance, the report to Parliament must provide adequate details on all transfers authorised. Over and above information relating to country, type, quantity and values, the report must provide description of the controlled items transferred.

In order to deal with concerns around sensitivities of information to be contained in the reports, the Bill retains the NCACC's powers to exercise discretion on the level and kind of information to be released. This discretion is, however, to be exercised within the provisions and limitations of the Promotion of Access to Information Act, 2000 (Act NO.2 of 2000).

The Bill retains the NCACC's obligation to provide reasons for administrative decisions taken. This obligation, however, has to be fulfilled within the parameters of the exemptions and limitations provided for by the Promotion of Administrative Justice Act, 2000 (Act No.3 of 2000).

3.1.8 Offences and penalties (Section 24 of the Act)

Clause 18 of the Bill proposes that over and above the existing offences, unauthorised possession and domestic trade be criminalised and corresponding penalties be applied.

3.1.9 Administrative penalties (Section 24 of the Act)

In order to deal with what could be considered as less serious violations of the Act but taking a long a time to finalise through the court process, clause 19 of the Bill proposes that administrative penalties be introduced. For the realisation of this, the Bill proposes for the empowerment of the NCACC to administer these penalties using a mechanism that complies with the rules of fair administrative justice. The Bill, however, proposes the retention of the court process as a recourse option. Finer details of the administrative penalties mechanism are to be dealt with in the regulations to the Act.

3.1.10 Exemptions (Section 25 of the Act)

Clause 20 of the Bill proposes that the South African National Defence Force and the South African Police Service be exempted from the permit requirements in instances of legitimate emergency operations and deployment. This will be done to ensure that the SANDF and SAPS attend to all security emergencies but without derogating from accountability and responsibility requirements in controlled items transfers.

3.1.11 Industry Internal Compliance Programme (Section 25 of the Act)

In order to promote compliance best practice in the defence industry, the Bill proposes that the NCACC be provided with a platform to issue guidelines for defence Industry Internal Compliance Programme. Finer details of the Industry Internal Compliance Programme are to be provided in the regulations to the Act.

Linked to this Industry Internal Compliance Programme, the Bill proposes the introduction of the concept to grade companies. The methodology of the grading system will be dealt with in the regulations to the Act. This methodology will, inter alia, include aspects such as company performance in terms of compliance with the set rules and conditions of conventional arms trade.

3.1.12 Programme approval

In order to facilitate trade and limit the strain on the arms control administrative capability, the Bill introduces the concept of program approval, without derogating from the fundamental arms control principles of responsibility and accountability. A practical implication of the program approval concept is the idea of multiple export or import permits. These multiple export or import permits are based on a mandatory reconciliation requirement. Details of the program approval are to be provided in the regulations to the Act.

3.1.14 Regulations and notices (Section 27 of the Act)

Clause 21 of the Bill proposes that section 27 of the Act be expanded to provide the NCACC with the requisite powers to issue notices and make regulations on various provisions of the Act. The NCACC's powers to issue notices will cater for the necessary periodic publication of lists of controlled items. The proposed platform for regulations will also enable the NCACC to deal with many aspects including conditions applicable to permits.

3.1.15 Cross referencing to other relevant legislation (Various sections of the Act)

The Bill proposes that the Act be properly cross referenced to other relevant pieces of legislation. That includes, but is not limited to, to the following:

	Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Act, 2007 (Act No. 27 of 2006). Reference is made to this Act for purposes of ensuring that the NCACC's responsibility of administering this Act is properly linked with the NCACC's founding legislation.


	Firearms Control Act, 1956 (Act No. 26 of 1956), Non-Proliferation of Weapons of Mass Destruction Act, 1993 (Act No. 87 of 1993) and Explosives Act, 1956 (Act No. 15 of 2003), Mine Health and Safety Act 1996 (Act 29 of 1996), Occupational Health and Safety Act 1993 (Act 85 of 1993). Electronic Communications Act 2003 (Act 36 of 2003), Nuclear Energy Act 1999 (Act 46 of 1999). Reference is made to this Act for purpose of ensuring proper boundary management between the NCACC and other agencies of government. Items! material that bear relations with controlled items but are controlled by other government agencies under specific legislation, are in terms of Section 13 of the Bill confined to those agencies and exempted from the application of this Act.


4. IMPLEMENTATION PLAN

Once passed the amendments will be implemented by the NCACC and its already established supporting administrative structures.

5. ORGANISATIONAL AND PERSONNEL IMPLICATIONS

The Bill does not have any organisational and personnel implications. The existing structures of the Department of Defence and the NCACC will manage the implementation of these amendments.

6. FINANCIAL IMPLICATIONS FOR STATE

The amendment of the Act will have no financial implications.

7. CONSTITUTIONAL IMPLICATIONS

The Bill is aligned with Constitutional imperatives.

8. CONSULTATION

The Bill was duly consulted with and is supported by the following Departments and Agencies:

	Department of Foreign Affairs.


	Department of Trade and Industry.


	Department of Public Enterprises.


	National Intelligence Agency.


	South African Secret Service.


	National Prosecuting Authority.


	Auditor-General.


9. PARLIAMENTARY PROCEDURE

The State Law Advisers and the Department of Defence are of the opinion that this Bill must be dealt with in accordance with the procedure established by section 75 of the Constitution since it contains no provision to which the procedure set out in section 74 or 76 of the Constitution applies.

The State Law Advisers are of the opinion that it not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1 ) (a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or customs of traditional communities.

