SUBMISSION TO PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA COMMENTING ON THE BROADCASTING AMENDMENT BILL 2008 - B 72- 2008 by THE SOUTH AFRICAN BROADCASTING CORPORATION LIMITED ("the Corporation")

1. Introduction

1.1. The Corporation, as an interested party, hereby submits the following written comments to Parliament in respect of the Broadcasting Amendment Bill 2008 (“the Bill").

1.2. The comments made in this submission may not be exhaustive and to the extent that any further submissions are made and/or there are proposed amendments to the Bill, the Corporation reserves its rights to respond thereto as well as to be represented at any hearing which may be held in regard to the Bill.

1.3. The comments of the Corporation are principally in respect of the following matters -

1.3.1. the constitutional implications of the Bill;

1.3.2. the context of the Bill when read with the Broadcasting Act 4 of 1999 (“the Act") in its present form;

1.3.3. other legal implications of the Bill.

2. The Constitutional Implications of the Bill

Constitution

2.1. Section 2 of the Constitution of the Republic of South Africa, 1996 ("the Constitution") provides that "[t}his Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled. "

2.2. The President is empowered in terms of the provisions of section 84 of the Constitution to perform inter alia the function of head of the national executive. The executive authority of the Republic is vested in the President.

Our Constitution entrenches the distinction between the executive powers of government and the legislative power of the National Assembly.

2.3 Section 55(2) provides that the National Assembly must provide for mechanisms to ensure that all executive organs of state in the national sphere of government are accountable to it and to maintain oversight of the exercise of national executive authority including the implementation of legislation, and any organ of state. Accordingly, the relationship between the legislature and the executive is one where the legislature has oversight powers and where the executive has to account to the legislature.

2.4. Broadcasting Act

2.4.1. In terms of the provisions of section 1 read with section 13 of the Act, the "appointing body" for non-executive members of the Board of the Corporation comprises the President who acts on the advice of the National Assembly.' Consequently, the power to appoint non- executive Board members is an executive function and the legislature only plays an oversight role.

2.4.2 .In terms of the provisions of section 15 of the Act, the appointing body, being the President, has the prerogative to remove a member from the office after due inquiry and upon recommendation by the Board. Thus the power to remove a member is an executive function and the Board itself plays an advisory role.

2.4.3. Accordingly, both the general power to appoint and the power to remove a member presently vests with the executive sphere of government and is, accordingly, subject to administrative law.

2.5. The Bill

2.5.1. In terms of the provisions of the Bill, the proposed new definition of the appointing body (i.e. the President acting in consultation with the Speaker of the National Assembly) is vested with the power. To appoint members upon the advice of the National Assembly.

Furthermore, the Bill proposes the insertion of section 15A which inter alia places an obligation on the appointing body to appoint an interim Board in the event of the dissolution of the Board.

Accordingly, the power to appoint a member of the Board vests in the executive on the advice of the legislature.

2.5.2. In regard to the removal of a member of the Board from office, the appointing body is vested with the power to remove a member from office on account of misconduct or inability to perform his or her duties efficiently after due inquiry and upon recommendation by the Board. It is noteworthy that this power of the appointing body is discretionary in light of the word "may" contained in the provision.

2.5.3. The Bill, however, goes on further to propose the insertion of a provision placing an obligation on the appointing body to remove a member from the office after a finding to that effect by a committee of the National Assembly and the adoption by the National Assembly of a resolution calling for that member's removal from office in terms of Section 15A. This proposed amendment not only places an obligation (evidenced by the use of the word "must") on the President to remove a member, but it indirectly vests the discretionary power to adopt a resolution calling for a member's removal in the National Assembly. Consequently, the power of removal is transferred from the executive to the legislative sphere of government which undermines the function of the executive and is in contradiction to the remaining provisions of the Act and is inconsistent with the provisions of the Constitution.

2.5.4. The wording of the proposed sub-sections 15A(1)(a) and (b) are misleading in that they states that "[t] he National Assembly may by the adoption of a resolution, recommend ..." (our emphasis). It is evident from the wording of the proposed Section 15(1)(b), and in particular the use of the word "must”, that, by adopting a resolution contemplated in the proposed subsections (l)(a) and (b), the National Assembly does not merely recommend the removal of a Board member or members but in fact directs the appointing body to effect such removal or dissolution of the Board, as the case may be.

2.5.5. The Bill also introduces the possibility of suspending a member during the proceedings of the National Assembly for such member's removal. This power to suspend is vested with the appointing body and the power is discretionary ("may").

2.5.6. In contrast the Companies Act, 1973 does not provide for the suspension of a director.

2.6. Separation of Powers Doctrine

2.6.1.The Constitutional doctrine of the separation of powers emphasizes the importance of the functional independence of the different branches of government. Accordingly, the legislature is the branch mainly responsible for legislating matters whereas the executive branch is responsible primarily for the implementation of such legislation.

2.6.2. The Bill and in particular the consequential transfer of the power to remove a Board member or to dissolve the Board from the executive to the legislature undermines the executive by usurping the executive's power (in contravention of the separation of powers doctrine). This would place the National Assembly in the conflicting position of prosecutor (in its oversight role) and judge (in exercising its rights in terms of the Bill).

3. Context of the Bill

3.1. Furthermore, the Corporation wishes to raise the following matters which it submits will contextualise the Bill and which matters would suggest that the Bill is premature and/or cannot be read in isolation.

3.2 The nature of a converged digital environment is such that it is becoming increasingly difficult for the Corporation to delineate its roles and functions between Public Broadcasting Services and Public Commercial Services. This difficulty will be exacerbated when the number of channels offered by the Corporation increases. Accordingly, the entire legislative structure underpinning the Corporation's existence and operations requires an overhaul.

3.3. The nature of the Bill is such that the subject matter is limited to certain of the procedural matters relating to the removal of any member of the Board of the Corporation and/or the appointment of an interim Board. It is the Corporation's submission that before these matters can be properly regulated, a complete review of what remains of the Act (after the removal of most of the body of the Act by the Electronic Communications Act 36 of 2005 ("ECA")) and that the Corporation's recent proposal that an 'SABC Act' be passed for the purposes of dealing with matters specific to the Corporation should be fully canvassed. It is the Corporation's submission that upon review of the Act (read together with the ECA) as well as the passing of the proposed 'SABC Act', such process must address the matters contained in the Bill. The Bill is therefore premature and possibly out of context.

3.4 The Corporation also notes the hasty manner in which the Bill has been presented and submits that in light of what is set out in paragraph 3.3 above, the process should not continue in isolation.

3.5 The Corporation acknowledges that it is accountable to the National Assembly and that the National Assembly has oversight over the executive branch of government and organs of state but submits that the Bill from both a substantive and procedural perspective constitutes an inroad into the independence of the Corporation as a public institution.

3.6 We further submit that the Bill is premature in that it appears that not sufficient consideration has been given as to how the Bill will impact on the current Labour Laws as well as the Companies Bill.

3.7. Neither the Labour Relations Act nor the Companies Act nor in this case the SABC's Articles, specifically precludes a director from enjoying the protection of the Labour Relations Act. More importantly, section 220 of the Companies Act, which allows a company to make short shift of a director's career, expressly requires a right to a hearing (section 220(2)). The Constitution which requires fair administrative action, demands that such a hearing must be fair. Whether the hearing was fair or not should not be finally determined by the shareholders or the company's board of directors. It is inconceivable that in such an enquiry the ordinary principles of employment law would not be relevant. It follows that the obvious remedy available to an unfairly dismissed director would lie in the provisions of the Labour Relations Act.

3.8. The Companies Act as well as the Companies Bill also makes provision for the removal of directors of companies. The SABC is a company duly incorporated in terms of the Companies Act, 1973.

3.9. The Companies Bill will be repealed and replace the current Companies Act.

3.10 Section 220 of the Companies Act prescribes the procedure by which a director must be removed. So does Section 71 and Section 160 of the Companies Bill, which goes much further than the Companies Act.

3.11 Similarly the Bill attempts to introduce the appointment and removal of directors. It is undesirable to have two Acts regulating the same issue i.e. the removal of directors.

3.12 In the premise we respectfully submit that the removal and the appointment of directors must be regulated by the Companies Act. The Act should be amended to make provision for the appointment and removal of directors of companies where the State is the sole shareholder.

4. Other legal implications of the Bill

4.1. Particular Committees

4.1.1. The executive committee tasked with the administration of the affairs of the Corporation in terms of section 14 of the Act consists of the Group Chief Executive Officer, Chief Operating Officer, Chief Financial Officer ("the executive members") and no more than 11 other members.

4.1.2. Furthermore, in terms of the Articles of Association of the Corporation, the Corporation may appoint further committees such as the audit committee, the remuneration committee and the human resource review committee which committees must consist of Board members.

4.1.3. In the event that the Board is dissolved as contemplated in the Bill, the Bill makes no provision as to the continued existence of the executive committee and the particular committees referred to above which committees are required for the good governance of the Corporation. Furthermore, assuming that the dissolution of such committees is an inevitable consequence of the dissolution of the Board, the proposed amendment makes no provision for the appointment of an interim executive committee or any other committee and their composition in such circumstances.

4.2. Interim Board

4.2.1. In terms of section 15 A(3) of the Bill, the interim Board is to consist of the executive members of the Board together with five other persons recommended by the National Assembly. This definition of the interim Board assumes that the process outlined in the Bill would remove only the non-executive members of the Board, even though the Bill provides for the "removal of all the Members" (in subsection (2)(c) of the Bill).

4.2.2. Accordingly, the proposed composition of the interim Board indicates that the executive members of the Board or executive directors may not be removed in the process outlined in the Bill.

4.2.3. This interim measure gives more power to the executive members, which is a contradiction of the Act which provides, in section 14 (2), that "[t] he executive committee is accountable to the board". This undermines the power of the Board.

4.2.4. The Bill does not provide for the manner in which the other five people to form part of the interim Board will be appointed (whether through an open process as contemplated by the Act or not).

Furthermore, the Bill is silent on whether such five members will eventually form part of the permanent Board.

4.3. Articles of Association of the Corporation

4.3.1. In terms of the Articles of Association of the Corporation ("Articles"), in the event that any of the provisions contained in the Articles are in any way inconsistent with the provisions of the Act, the provisions of the Act shall prevail.

4.3.2. It is noteworthy that clause 13.1 of the Articles lists a number of grounds where a director shall cease to hold office. The grounds are analogous to the grounds listed in section 15A of the Bill save for the grounds which have not been listed in the Bill (where a director shall cease to hold office if his or her estate is sequestrated, provisionally or finally, or he or she surrenders his or her estate or enters into a general compromise with his or her creditors or he or she becomes of unsound mind).

4.3.3. Accordingly, a Board member to whom any of the grounds listed in the Articles becomes applicable, will cease to hold office in terms of the Articles. This may render the procedure of recommendation by the National Assembly superfluous.

4.4. Employment Law

4.4.1.In terms of the provisions of section 12 of the Act, the Board consists of 12 non-executive members and the three executive members. The executive members of the Board are also employees of the Corporation.

4.4.2.In terms of the Articles, the contract of employment of each executive director shall be for a term not exceeding five years and is renewable.

4.4.3. The proposed amendment to the Act does not distinguish between executive and non-executive members of the Board.

4.4.4. The employment law issue that may be raised is whether the removal of an executive Board member in any way affects the employment of such member with the Corporation.

4.5. Clause 3 of the Bill inserts a new clause 15(1)(b) which reads as follows:

"15(1) The appointing body -

(b) Must remove a member from office after finding to that effect by a committee of the National Assembly and the adoption by the National Assembly of a resolution calling for that members removal from office in terms of Section 15(A) "

4.6. Clause 4 of the Bill inserts a new Section 15(A), the relevant parts of which read as follows:

15A(1)(a) the National Assembly may, by the adoption of the resolution, recommend the removal of a member from office on account of -

(i). misconduct;

(ii). inability to perform the duties of his or her office efficiently;

(iii). absence from three consecutive meetings of the Board without permission of the Board, except on good cause shown;

(iv). failure to disclose an interest in terms of section 17 or voting or attendance at, or participation in, proceedings of the Board while having an input as contemplated in section 17; or

(v). his or her becoming disqualified as contemplated in section 16.

(2) the appointing body - 

(a). may suspend a member from office at any time after the start of the proceedings of the National Assembly for the removal of that member;

(b). must act in accordance with a recommendation contemplated in subsection (1) within 30 days"

4.7. Section 15(l)(b) read with 15A(l)(a) provides for a committee of the National Assembly to make a finding to recommend that a member must be removed on account of matters such as misconduct; inability to perform his or her duties efficiently; absence from Board meetings; conflicts of interest; and becoming disqualified in terms of Section 16 of the Act.

Appointment

4.8 While the Bill substituted the definition of the "appointing body" and provides for the removal of a member of the Board, the Bill does not alter the appointment of executive members of the Board.

4.9. In terms of the Articles of Association of the Corporation (lithe Articles"), the executive directors of the Board are appointed by the State on the recommendation of the non-executive directors of the Board. The State is represented by the Minister of Communications ("the Minister"). The State (defined as the Government of the Republic of South Africa), and not the legislature would, in accordance with the separation of powers doctrine, be the employer of executive members of the Board.

4.10. However, the articles also provide for the Board to appoint group executive members who form part of an Executive Committee which, in turn, is accountable to the Board and whose functions are determined by the Board.

Therefore, it appears that the Board is the body to which executive members report to and to whom they are accountable as employees even though the employer is the State.

4.11. Discipline and dismissal of employees is at the instance of employers.

Removal

4.12 The provision in the Bill for a committee of the National Assembly to make a finding to remove an executive director who is also an employee appears to be misplaced as it might be construed as contrary to fair labour practices.

4.13. In terms of the new Section 15 (1)(b), the appointing body must remove a member if a committee of the National Assembly makes a finding to that effect. It is unclear what process such a committee would pursue in making its findings. For instance, would formal charges or allegations be put to the member that is to be removed from office and will the member be given an opportunity to respond to the allegations against him or her?

4.14 A distinct possibility exists of two enquiries being held, one internally by or on behalf of the State and another by a committee of the National Assembly, in respect of a member on the same or similar allegations. These enquiries could occur simultaneously or consecutively. Consequently, a member facing two enquiries could raise a defence of lis alibi pendens (where two enquiries are held simultaneously) or double jeopardy (where a second enquiry is held after one had already been concluded).

4.15 Of even greater concern would be the distinct probability of different findings by a committee of the National Assembly and the findings of any internal disciplinary hearing in respect of a member. A situation could arise where an internal disciplinary hearing acquits a member for allegations of misconduct or inability to perform his or her duties efficiently and a committee of the National Assembly finds the member guilty of the same allegations.

4.16 In its proposed form, Section 15A(2)(b) requires the appointing body to act in accordance with a recommendation of the National Assembly to remove a member from office within 30 days. The appointing body does not have a discretion as the sub-section states that the appointing body "must act" in this regard.

4.17 The removal of a member under these circumstances would in all probability constitute an unfair dismissal. These submissions regarding the employment law consequences are confined to the executive members of the Board. The changes proposed by the Bill for the removal of members of the Board, for employment law purposes, would be suffice if confined to the non-executive members of the Board.

4.18. SABC's Licences

4.18.1. In terms of the provisions of clause 12 contained in the numerous Public Television Broadcasting and Public Sound Broadcasting Licences issued to the Corporation by ICASA, the Corporation is physical, residential and business addresses, or any changes thereto, of any person appointed as a member of the Board, and of any Board member who resigns. Consequently, any change in the membership of the Board contemplated in the Bill will require the Corporation to notify ICASA of such change in order to ensure the Corporation's compliance with the terms and conditions of its licences.

4.18.2. The Corporation is also mindful that it is in the process of being issued with new Licences by ICASA and, accordingly, the matters contained in the Bill may be in conflict with any Board related matters contained in such new Licences.

4.19 Corporate Governance

4.19.1. Members of the Board must act in the best interests of the Corporation when exercising their duties as members. This is one of the fundamental principles of good corporate governance.

4.19.2. It is accordingly submitted that in the event that Board members are constantly subjected to legislative intervention in the exercise of their duties to the Corporation, such Board members may not be as effective as they might be in the event that they were able to exercise an unfettered discretion. This is even more so in the case of interim appointees appointed by the legislature in terms of the Bill.

4.19.3. Furthermore, there is no provision in the Bill as to the lifespan of the interim Board or the exact extent of the powers of such interim Board.
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