THE IMPORTANCE OF SEC 28(6) OF THE NPA ACT 

GENERAL:

The use of s28(6) to obtain evidence from all possible witnesses has become standard practice and a general procedure in all DSO investigations. 
In 2006 the DSO office in the Western Cape issued 419 such summonses and in 2008, till August, 139 summonses. 
While most of them may relate to bank statements, telephone records and other official standard procedural documents, no investigation can be properly conducted without placing witnesses under obligation to divulge information i.t.o. s28(6), be it simply as a measure of persuading reluctant witnesses (the role of persuasion), or as an instrument to interview/interrogate uncooperative witnesses or to place them under obligation to speak (the role of compulsion).   

BRIEF HISTORY:
One of the stumbling blocks that police investigators traditionally experienced in serious economic investigations was that they were unable to access corporate documents or information swiftly and could not obtain the evidence of high ranking members of the corporate world in their endeavour to uncover serious corporate crimes and irregularities. 
The investigators often did not have the profile or legal expertise for the function, but they also did not have the power to access information speedily. General police powers were insufficient. 
Company directors always had legal advisers at their side that stalled/incapacitated the investigators with their ordinary investigative powers and limited legal knowledge. Although the investigators could use s205 of Criminal Procedure Act in certain cases, the process was cumbersome and flawed and invariably led to protracted legal battles, which caused severe delays in the finalisation of investigations. 
Because the need for the information had to be motivated, the process also enabled organised criminals to cover their tracks and dispose of assets and money/paper trails or evidence (documents etc) before the police could prove any offence being committed.
To counter this shortcoming, an interview process was legislated at the establishment of OSEO (s5 of the Investigation of Serious Economic Offences Act, 1991) to assist such investigations, based on examples adopted from s65 of the Insolvency Act, 1936, and s417 of the Companies Act, 1973 and international examples. (See annexure) 
At the time, the most important value of the legislation was to gain speedy access to the concealed assets and money, in many instances before it could be transferred to foreign accounts. It was the only effective manner of compelling directors of companies or corporate employees to disclose information without them having any opportunity of obstruction by means of legal processes. 
Because of the success of s5 and the constitutional issues being sorted out, and because OSEO, which became IDSEO in 1998, was merged with IDOC in the establishment of the DSO, the power became part of the DSO legislation, also to be utilised for other organised crime and corruption investigations. 
Herewith follow a few of the reasons why it is seen as an absolute sine qua non for investigations into any serious and complex organised crime, be it of economic nature, or traditional organised crime or corruption. 
1.
NATURE OF INVESTIGATIONS:
The nature of high profile matters investigated by the DSO, or any serious organised crime investigation is such that the investigating team will invariably deal with reluctant and often uncooperative witnesses, most often people that had participated in some way or the other in the criminal conduct of the syndicates involved, be it innocently or as associates. 
By their nature these investigations attract a lot of attention and often relate to criminal syndicates that operate within closed circles, applying strict security of information, and where almost all potential witnesses are accomplices in some or the other way and thus reluctant to share any information. 
They do not want to incriminate themselves, they fear revenge or reprisals by their associates and they want to protect their public images. Often it has become a way of life, a comfort zone, outside of which they feel ill at ease. 
Thus the conventional method of relying on witness’s cooperation and goodwill is completely inadequate to produce results. This applies to investigations of all three core areas namely serious economic offences, organised crime and corruption. Indeed, s28(6) has become one of the sharpest arrows in our quiver of investigative instruments.
2.
IMMEDIATE ACCESS TO DOCUMENTATION AND EVIDENCE: 

The s28(6) summons procedure, with inclusion of the compulsion element, coupled with the safeguard that the evidence would not be used against those disclosing information, is the most important instrument to secure the immediate positive responses from potential witnesses. 

This is particularly so with professional people such as attorneys that had been involved in contracts, transfers of property etc, auditors and bookkeepers in possession of financial records, or even directors of companies, associates or others that had dealings with the suspects or participated in any activities in furthering the criminal objectives of the suspects, and who may refuse to disclose information or hand over documentation voluntarily. 
3.
IN LIEU OF A SEARCH WARRANT:

Besides compelling witnesses to speak, s28(6) is at the same time also a summons duces tecum, and is often utilised to gain immediate access to documentation in possession of professional custodians of such documentation, such as auditors, bookkeepers, attorneys, on a similar basis or as a forerunner to a search warrant, in that such custodians are upon presentation of a summons requested to immediately hand over the files of clients. 
Since such professional custodians would normally not have any valid excuse or lawful reason to refuse or to delay the handing over of documents, they have to oblige, resulting not only in speedy access to documentary evidence, but also in reducing the risk of evidence being removed, altered or concealed. In general, documents are handed over immediately, and only in a small number of incidents were the DSO expected to wait until the return date of the summons. 

Search warrants cannot be obtained as a first resort to access to information, but only if it can be proved to be the only appropriate method, or that all alternative means of obtaining the required information have been exhausted. A summons is thus an obvious alternative process utilised to obtain documentation from any person or institution before a search warrant could be considered. 

4.
TO COUNTER SECURITY CLAUSES/AGREEMENTS:
Liquidators, attorneys, auditors, financial and forensic institutions and semi-state institutions have privileges and security clauses or agreements to protect the privacy of their clients or client information. If they are not served with a court order or a summons of the nature of s28(6), they would not divulge any information. 
This applies particularly to bank institutions, including the reserve bank. While a sec 205 summons may suffice in many instances, the s28(6) summons is much more direct and leads to speedy results, and further has a much wider application, as explained above, including the power to interview an attorney, financial or bank official about details of agreements etc.
5.
LEGAL LEVERAGE TO DIRECT EVIDENCE:

In general, many potential witnesses had dealings and connections with the suspects, be it innocently or as accomplices, which normally results in them being very reluctant to speak or disclose information. If the normal traditional route is followed by requesting people to provide a statement or to respond to a s205 summons, their unwillingness results in much time wasted, during which evidence is often lost. 
Together with the legal leverage provided for by the element of compulsion of s28(6), it is also the shortest route to evidence under oath possible, and given the obligation to speak and not to hide or withhold any information, it is often the only way to access the truth. Instead of having to return to a reluctant witness a number of times before he/she is prepared to sign an affidavit, which they are often only prepared to do after it had been scrutinized and sanctioned by an attorney, the interview which is under oath, effectively replaces the affidavit and the evidence is immediately available. 

In the one example, matter a huge number of witnesses (more than 40) had been summonsed and interviewed i.t.o. s28(6). It included personnel of relevant companies, directors, bank managers (not only for bank statements), business partners and associates or business people with whom the suspects had dealings. In this case most of them were formally interviewed. 
A senior advocated commented that s28(6) was an invaluable investigative instrument that provided by far the shortest route to evidence under oath for any investigator. While a potential witness is providing evidence in the course of an interview, often answering questions directly, he/she is deprived of any opportunity to withhold information, or to select or reconsider evidence, or to take refuge to attorneys that employ obstructive or delaying tactics. 
This is most helpful when witnesses are confronted with documentary evidence and has to explain the content of documents and how documents relate to each other, be it the procedures followed during the drafting thereof or the detailed content thereof. Because the witness has to respond to questions immediately, there is no time or opportunity to construct misleading evidence at the insistence of suspects.
Although the formal interviewing of witnesses is reserved for special cases and used sparingly to avoid the pitfalls of derivative evidence when the wrong persons are summonsed, it is the only instrument to provide direct evidence under oath. 
6.
ORGANISED CRIME:
In general the DSO utilises s28(6) in organised crime to place potential witnesses under obligation to divulge information for the drafting of statements, rather than to conduct formal interviews under oath, because their evidence mostly relate to memory and detailed information that cannot be easily verified. It may concern all aspects of the activities within a syndicate, such as their modus operandi, the role players and associates and also detailed information of events. 
Because of the criminal nature thereof it is unlikely to find any documentary or other objective proof of such details. They are normally very reluctant to speak, either because they may expose themselves and need some assurances that no disclosed information would be used against them, or they are friends of the suspects and thus unwilling to testify against them, or they are afraid of intimidation or reprisals or any other action from the suspects in response to their breaking the ring of criminal camaraderie and security. 
Once they are able to defend themselves by using the “excuse” of compulsion, they are willing to talk. It is thus normally the quickest manner of assuring the cooperation of a potential witness, and also of assuring access to the truth. The saving in time makes it possible to gain access to evidence before it could be concealed or destroyed. 
Since such summonses are issued by Deputy Directors of Public Prosecutions and not by ordinary police officials, they demand respect and individuals and lawyers respect them without any obstruction of the process. 
7.
PROTECTION ENHANCES FREEDOM OF DISCLOSURE:
The protection offered certain witnesses i.t.o. s153 and related sections of the CPA w.r.t. proceedings being held in camera and details of identity not disclosed to public, are aimed at serving the interests of the administration of justice, by creating an amicable environment for a witness to testify in court, free from fear of being intimidated by the media release of personal details or of being identified and intimidated by public attending the hearing. 
A witness must feel safe and free to testify in court, otherwise the court would not have access to the truth. The protective atmosphere and the guarantees offered a witness, relaxes the witness and creates an environment to set free the truth. This protection thus enhances the freedom to disclose information to court.
Likewise s28(6) provides protection and enhances the freedom to disclose information. When a witness is not only informed of the obligation to speak, in spite of self incrimination, but also of the safeguards against prosecution, as well as that he/she could not be protected by a lawyer at the instigation of a suspect, but that if he/she would suppress information or not make a full disclosure, he/she may be caught out and prosecuted, he/she opens up and is likely to divulge much more of his/her intimate knowledge of the events under investigation, than he/she would ever be if the state has to rely only on his/her goodwill and voluntary disclosures, even on a promise of a possible s204 indemnity. 
The section has a carrot and stick effect in that while the witness is placed under compulsion (stick), there is also the attractive benefit of indemnity when speaking out (carrot). Without sec 28 the DSO would not have the success it has had in organised crime. 
8.
EXAMPLES:

Herewith some examples of investigations conducted by the DSO in the Western Cape: 
Mosselbay Fishing: Besides a huge number of witnesses that provided statements after being summonsed i.t.o. s28(6) (without being formally interviewed), a total of 41 witnesses had been formally interviewed i.t.o. s28(6) with positive results. 
The case concerns over-harvesting of fish by a group of companies where most of the witnesses were very reluctant to testify because of their complicity in offences, their relationships as employees or friends or associates of the suspects. Those formally interviewed were mostly employees on the boats (second skippers) or other employees of the companies. They were expected to testify against former or current employers about the illegal operations of their employers. The evidence would not have been volunteered by anyone and would not have been obtained, if they had not been placed under compulsion i.t.o. s28(6). 

Houtbay Fishing: In this matter at least 15 witnesses were compelled to divulge evidence i.t.o. s28(6). After 10 members (fishing inspectors) of the MCM had pleaded guilty to charges of corruption, they were also summonsed i.t.o. s28(6) and formally interviewed. They provided further evidence only because of the said compulsion. While many of them were legally represented during the interviews, and protested against the issuing of the summonses because they did not want to testify against their former colleagues, and while no pending charge could be used as leverage, the compulsion to disclose information to prevent prosecution i.t.o. s28(10), forced them to divulge information that would never have been made available to the state in terms of any other conventional investigative instrument. 
Thereafter the remaining 4 inspectors also tendered guilty pleas. The fact that their former colleagues had provided detailed information of their activities under oath must have played a meaningful role in persuading them to plead guilty. The unusual aspect of this success is that the compulsion was applied to co-accused already convicted. No other legal instrument could have produced the same results. 
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