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1. introduction

From its inception, the Directorate of Special Operations (DSO), popularly referred to as the Scorpions, has attracted controversy. Consequently, the furore provoked by a resolution made at the 52nd ANC National Conference in Polokwane in December 2007 to dissolve the DSO and to relocate those of its members performing police functions under the South African Police Services (SAPS), is nothing new. 

It is clear from the almost daily media reports on the latest developments regarding the DSO that it has both supporters and detractors. However, it is equally clear that the issue of crime is one that is of great concern to the public at large. Whatever the  DSO’s fate, an underlying consideration should be to assure the public that Government remains committed to the fight against crime (in this case the fight against organised crime).

The content of this paper has been divided into five sections for easier reading:

· Part I provides background material that amongst others addresses the rationale for the establishment of the DSO and its legal and operational mandate. An overview of the DSO’s structure is also provided.

· Part II notes that the DSO is unique when compared with the organised crime-fighting agencies found in other countries.

· Part III provides a summary of the findings and recommendations of the Khampepe Commission (Note that as the full report has not been released, the findings and recommendations are those that have been released).

· Part IV sets out briefly the arguments that have been made both for and against the existence of the DSO.

· In Part V, the paper lists some of the issues that have been identified as requiring further consideration should the DSO be incorporated with SAPS. 
PArt I

2. background
The Scorpions were established in response to concerns that South Africa was being targeted by criminal gangs and syndicates who were taking advantage of its transition from apartheid to democracy. The Government was under pressure to be seen to be taking an active stance in waging war against organised crime.

In June 1999, President Mbeki announced that a special and adequately staffed and equipped investigative unit would be established urgently to deal with all national priority crime, including police corruption. The Unit itself was launched in September 1999. Its immediate task was to carry on with the work that the various investigating directorates within the NPA had been busy with.

The former Minister of Justice and Constitutional Development explained the need for the special investigative unit as follows:

‘…the existence of corruption among certain officers in law enforcement agencies; the callous murder of police officers on duty; unsatisfactory standards of investigations which result in unacceptably low rates of conviction; and a general lack of an efficiently co-ordinated attack on organised and syndicated crimes by the investigation, intelligence and prosecution authorities’.

From this statement a number of motivating factors for the establishment of the DSO can be deduced:

Reasons for establishment

· Concerns about the capacity of the SAPS in the late 1990’s to investigate serious and complex crimes. 

There was a fear that the SAPS might not have the appropriate skills to win the fight against crime. Suspicion of the police arising from their role during apartheid was a contributing factor leading to doubt their commitment to combat serious crime and corruption. The widespread belief that the SAPS had, in the late 1990s, a serious problem of corruption was another consideration. No matter what efforts had been made since 1994 to transform the South African Police (SAP) into the South African Police Service (SAPS), the public appeared unconvinced that the police could be trusted and were winning the fight against crime.

Thus, the creation of the DSO was intended to raise public confidence in the ability of Government to fight crime.
 It should be noted that the SAPS today is not the same organisation it was in the late 1990s, and it is possible to argue that the issue of police weakness is no longer justification for the organisational separation from the DSO.

· The need to develop new methodologies in the fight against organised crime and corruption. 

South Africa was fast becoming a playground for crime, especially organised crime. There were concerns that criminal gangs and syndicates were taking advantage of the transition from apartheid to democracy. Traditional policing methods were argued to be inadequate in the face of challenges posed by organised crime. The DSO’s method is innovative in that it uses team based, multi-disciplinary investigations that draw on the expertise of detectives, prosecutors, intelligence analysts, forensic accountants, etc.

· The need to build an organisation which would be better able to attract, recruit, reward and retain highly skilled investigators than the police service. 

Any organisation that wants to be an effective force against organised crime and especially corruption in the police needs to have special remuneration dispensation for its members because of the high risks of bribery from perpetrators. To attract the best investigators, prosecutors and analysts, better salaries and other incentives were given to new Scorpion employees to recruit, reward and retain them. 

Former Investigating Directorates

A number of investigating directorates, located within the National Prosecuting Authority, existed prior to the DSO’s establishment or were absorbed within it. These include the investigating directorates on organised crime and public safety (IDOC), serious economic offences (IDSEO) and corruption. 

The Investigating Directorate: Organised Crime and Public Safety (IDOC) was established in late 1998 to bring together under one line of command all the different agencies engaged in the fight against crime. The IDOC was a prosecution-driven unit with broad objectives that included: 

· Co-ordinating and liaising with other relevant institutions concerned with the investigation and/or prosecution of organised crime.

· Ensuring the expeditious conclusion of IDOC investigations through an effective and co-ordinated multi-agency approach.

· Allocating specific high-profile cases emanating from projects driven by IDOC to senior and appropriately skilled prosecutors.

· Ensuring the proper management and application of crime intelligence in specific projects.

· Developing the skills of investigators and prosecutors dealing with organised crime and related issues.

· Instituting civil forfeiture actions against persons who control property that is the unlawful proceeds of crime.

IDOC’s head office was in Cape Town. This office was primarily responsible for investigating and prosecuting cases of organised crime, urban terrorism and gang-related crimes in the Western Cape. IDOC had three sub-directorates, one of which operated in Gauteng (vehicle-hijacking), another in KwaZulu-Natal (political violence) and the third in the Eastern Cape (taxi-related violence).

The IDOC sub-directorate: vehicle hijacking was situated in the office of the national director, and was headed by a deputy director of public prosecutions. Other personnel at the sub-directorate included senior public prosecutors, investigating officers and intelligence agents. The sub-directorate investigated and prosecuted car-hijacking syndicates and conducted undercover operations against hijacking syndicates. A hallmark of this sub-directorate was that its work was intelligence-driven, making use of intelligence agents and informants. The unit infiltrated hijacking syndicates and made arrests once enough evidence was gathered to permit a successful prosecution of the criminals involved.

The IDOC sub-directorate: political violence was headed by a deputy director of public prosecutions. Its primary objective was to investigate and prosecute serious cases of political violence in KwaZulu-Natal.

The Investigating Directorate: Serious Economic Offences (IDSEO) came about with the promulgation of the National Prosecuting Authority Act in October 1998, replacing its predecessor, the office for serious economic offences (OSEO). The latter had been in existence since 1991. OSEO was created to address an almost complete collapse of the successful prosecution of economic crime in South Africa. For example, in the former Transvaal, only three successful major prosecutions were finalised in the seven years prior to OSEO’s establishment. This was partly because traditional police investigation methods were inadequate to deal with increasingly sophisticated white-collar criminals, and because of a lack of appropriate skills among the country’s prosecutors. This was addressed through the establishment of OSEO that provided for the speedy and proper investigation and prosecution of certain serious economic offences, using multi-disciplinary investigation teams. OSEO’s approach to investigating and prosecuting economic offences was taken over by IDSEO.
The Investigating Directorate: Corruption was established in February 2000 to investigate and prosecute serious cases of corruption. The directorate used IDOC offices and staff to assist it in its investigations as a consequence of a serious lack of staff and resources.

Establishment of the DSO

The Directorate of Special Operations was launched in September 1999, prior to the enactment of any enabling legislation. Its first director was Frank Dutton.
 The immediate work of the Scorpions was in effect to carry on the work which the various investigating directorates within the National Prosecuting Authority, established under the provisions of the National Prosecuting Authority Act, had already been doing.

The DSO is headed by a Deputy National Director, presently Leonard McCarthy. As already mentioned, when it was established, the DSO absorbed three previously existing investigating directorates on organised crime and public safety (IDOC), serious economic offences (IDSEO) and corruption. 

The DSO worked under a great cloud of uncertainty during the initial period before the enabling legislation was passed.
 Most members were seconded to the unit and did not know if they would finally be appointed to the DSO. There was uncertainty where the new unit would situated and what its powers and functions would be.

The legislation creating the DSO took months to finalise. Opposition parties continued to express their fears that the DSO would be the “president’s private police force”,
 and that there would be problems with the police around ‘turf’. Fears were also expressed about whether such a body would be constitutional, given that the Constitution provides for a single national police service.

It is claimed that the DSO pioneered a new approach which combines intelligence, investigation and prosecution. In this sense, South Africa is quite distinctive in having this investigative component to a national prosecuting authority, in addition to a national police force.

3. Prosecution–led Investigations

In English legal tradition, which was inherited in South Africa, prosecutors do not become involved in criminal investigations. Powers of investigation were granted to the police, who on completing their investigation, hand their findings (in the form a police docket) to a prosecutor. The prosecution did not get directly involved in the combating or investigation of crime except in a reactive sense (that is, by looking at the facts of a case after a crime was committed and investigated).

In South Africa, this clear demarcation of functions between prosecutors and investigators began to blur as prosecutors took on a more active investigative role in the late 1980s. A well-known example can be found in the commission of inquiry regarding the prevention of public violence and intimidation (the Goldstone Commission), which operated from 1991 to 1994.
However, traditional investigative techniques, with the police investigating a crime and the prosecution conducting the eventual trial, are argued as being no match for sophisticated crime syndicates. This has resulted in a new approach, namely ‘prosecution-led investigations’. In terms of this approach, multi-disciplinary investigation teams are vital to the successful apprehension and prosecution of crime syndicates and other criminals who commit crimes that are difficult to investigate. Investigating directorates bring together such teams. Generally, an investigating directorate is staffed by a core group of senior prosecutors and detectives. These are assisted, where necessary, by other specialists such as forensic accountants, software engineers, or intelligence operatives.

A further feature distinguishing investigating directorates from those of traditional investigative units is that the former conduct prosecution-driven investigations. That is, the investigations conducted by an investigating directorate are conducted under the continual guidance and assistance of a senior prosecutor. The whole investigation is conducted in a manner that assists the prosecution in securing a conviction against the suspects once the matter goes to trial. 

Throughout the investigation, the prosecutor allocated to the case contributes his or her analytical skills, and assessment of the elements of the offence and the evidence that is available to support the prosecution of the offence being investigated. This serves to reduce the risk of a syndicate leader being acquitted on a technicality or gap in the police investigation. This is a not uncommon occurrence as organised crime bosses rarely get personally involved in the commission of crimes and can afford the best legal teams with the skills to exploit any weaknesses in the state’s case. Generally, prosecutions in respect of offences investigated by an investigating directorate are undertaken by the prosecutor(s) who assisted in the investigation.

4. Legislative Mandate

The DSO officially came into existence in January 2001 (some 16 months after it was launched) with the enactment of the National Prosecuting Authority Amendment Act 61 of 2000:

Section 7(1)(a) of the NPA Act, as amended, establishes the Directorate of Special Operations with the aim to:

‘(i) Investigate and carry out any functions incidental to investigations;

(ii) Gather, keep and analyse information;
 and

(iii) Where appropriate, institute criminal proceedings and carry out any necessary functions incidental to instituting criminal proceedings relating to - 

(aa)  Offences or any criminal or unlawful activities committed in an organised fashion; or

(bb) Such other offences or categories of offences as determined by the President by proclamation in the Gazette.’ (Thus far, the President has not proclaimed any further class of offences).

The DSO’s legislative mandate was intentionally wide to avoid court challenges on the grounds of jurisdiction. However, such a wide legislative mandate is not very useful. Therefore, there was need for an operational mandate. When the enabling legislation was drafted it was intended that this would be a negotiated operational mandate. At the time the following was said regarding the nature of this negotiated mandate: 

‘The broad legislative mandate of the DSO was done for legal reasons. The operational mandate must be political, in the sense that the DSO must sit down for example with the Minister of Justice and other key people and work through the type of cases, via analysis intelligence. The DSO must always keep a reserve for serious things that might crop up, though. The DSO must analyse and audit capacity and decide how many cases people are going to do. The DSO must engage with the police and everyone involved; everyone must be on board, there must be buy-in on every level , from the politicians, the police, to intelligence … The DSO must be careful of ad hoc “sexy things”; there must be a set programme’.

The negotiated mandate was to be determined by a Ministerial Co-ordinating Committee (MCC) consisting of members of Cabinet.
 They were to devise procedures to co-ordinate the activities off the DSO, including procedures for the transfer of investigations to and from the DSO, and where necessary the responsibility of the DSO in specific matters. Concerns have been raised that this Committee did not fulfil its functions effectively.
 

This has been argued as one of the reasons for the resultant problems, including intense rivalry between the various role-players. Another concern is that the scope of the DSO’s mandate has contributed to inappropriate politicisation of its decisions to pursue certain cases. (Note this concern also relates to issues of accountability and oversight).

Powers and functions of the DSO

Chapter 5 of the National Prosecuting Authority Act, as amended, provides the investigating directorates (and therefore the DSO) with the following powers, duties and functions:

· The provisions of Chapter 5 are applicable only to the investigating directorates. 

· In addition, the Act in Chapter 5 makes it clear that these special powers, duties and functions of the investigating directorates do not take away any power or duty relating to prevention, combating or investigation that belongs to the SAPS.

· Section 27 provides that, if anyone has reasonable grounds to suspect that a specified offence has been or is being committed, he/she may report the matter to the head of an investigating unit by means of an affidavit or affirmed declaration. The affidavit/affirmed declaration should include the nature of the suspicion; the grounds on which the suspicion is based; and all other relevant information that is known to the declarant.

· Section 28 provides a somewhat cumbersome procedure that permits an investigating director to conduct an investigation if he or she has reason to suspect that a specified offence has been or is being committed. This is not dependent on the matter being reported to him or her in terms of section 27. 

· Section 29 provides the investigating director or person authorised by him/her, with powers of ‘search and seizure’.

· Section 30 provides, among others, that special investigators have the same powers as peace officers mentioned in the Criminal Procedure Act 51 of 1977. These relate to the:

· Investigation of offences.

· The ascertainment of bodily features of an accused person.

· The entry and search of premises.

· The seizure and disposal of articles.

· The execution of warrants.

· The attendance of an accused at court.

· Section 31 establishes a Ministerial Coordinating Committee (MCC) comprising the Ministers of the JCPS cluster to determine:

· Policy guidelines in respect of the functioning of the DSO.

· Procedures to co-ordinate the activities of the DSO with other relevant government departments.

· The transfer of investigations to or from the DSO and such institutions.

Where necessary the MCC is empowered by the Act to determine the responsibility of the DSO in respect of specific matters, as well as further procedures to be followed for the referral or assignment of any investigation to the DSO.

The MCC has been largely ineffective. To date, it has not determined any policy guidelines for the functioning of the DSO.

5. Operational Mandate

In absence of a negotiated operational mandate, the DSO came up with its own operational mandate, namely Circular 1. Matters must fall within the areas of the DSO’s strategic focus, including drug trafficking, organised violence (including taxi violence, urban terror, and street gangs), precious metals smuggling, human trafficking, vehicle theft and hijacking syndicates, serious and complex financial crime and organised public corruption.

There are a further 14 general criteria/factors to be considered:

· The seriousness and scope of offences.

· Offences committed in an organised fashion.

· Syndicate well-established and impact on its geographical area of operation.

· Syndicate transnational or national.

· Complexity of criminal activity and composition of at least 5 persons.

· Outcome of previous law enforcement efforts in neutralising the syndicate.

· Potential for applying provisions of the Prevention of Organised Crime Act.

· Extent of threat.

· Syndicates financial worth and value of economic offences.

· Penetration of legitimate public and private structures.

· Potential for joint task teams with specialised units in SAPS.

· Potential to neutralise loss on future markets or industries.

· Extent of public interest.

· Cost of the investigation.

In addition, there were further specific criteria related to the offence involved (for example, financial thresholds). Furthermore, any request for authorisation must cover twenty other specific details around a proposed project.

6.
STRUCTURE OF THE DSO



The total staff establishment of the DSO for 2006/07 was 831 posts, of which 509 were filled and 322 were vacant, while 64% of staff were male.

The DSO consists of investigating directors, (these are directors of public prosecutions with special investigating powers), deputy directors, investigators, prosecutors, analysts and support staff.

Investigators are classified into three categories namely: 

· Special investigator (SI). Although they may be assigned specific tasks, special investigators work within a group/team. 

· Senior special investigator (SSI): Senior special investigators are likely to be joint group heads, in conjunction with a prosecutor, on more difficult projects.

· Chief special investigators (CSI): Each regional office has a CSI who oversees all the investigators and investigations. There are also CSI’s at head office, at the level of Head of Operations and in specialist support divisions.

All investigators have the powers assigned to them by the enabling legislation. In addition, once a matter is declared an investigation, investigators have additional powers, including expanded powers of search and seizure. 

Prosecutors are the second largest category of people in the DSO. Their job designations have titles that match those of prosecutors in the NPS. Prosecutors in the region are responsible for guiding projects or cases. Initially, prosecutors were accountable for the project or case. Thus, the term ‘prosecution-led investigations’ was accurate. However, it appears that there was a move towards the ‘joint prosecutor-investigator group-head system’, where there is a lead investigator with the assigned prosecutor taking an advisory role until the matter is ready for court. There does not appear to be any uniformity – in some regions the approach is unequivocally prosecution-lead, while in others there is a double-headed group structure. 

Analysts comprise a small portion of the members of the DSO. They are divided into senior and junior analysts, where the senior analysts are responsible to analyse each region’s broader criminal climate, while the junior analysts has a far more technical role and is involved in the actual cases through analysis of data. 

Screening at the time of appointment and thereafter

A person may be appointed as a special investigator only after he or she has been screened by the National Intelligence Agency. In addition, the National Director must, after evaluating this information, be satisfied that person who has been screened is not a security risk or may act in any way prejudicial to the objectives of the DSO.

The Act provides for further security screenings of special investigators from time to time. The National Director may discharge a special investigator, if he/she finds him to be a security risk or acting in any manner prejudicial to the objectives of the DSO.

Salaries

The remuneration, allowances and other service benefits of special investigators are determined by the Minister of Justice and Constitutional Development, in consultation with the National Director and with the concurrence of the Minister of Finance.
 In respect of special investigators, the DSO is consequently not bound by public service salary structures and agreements. Thus, it is able to offer better salaries and benefits compared to, for example, the SAPS or the National Prosecuting Authority.

At the time that the DSO was established, the then Minister of Justice and Constitutional Development made it clear that the salaries of DSO members will have to be generous:

’To ensure that the DSO succeeds, we have to ensure that the DSO recruits the best and most talented corps of personnel available. Initial entrants will therefore be graduates or highly qualified personnel in a number of technical areas and at senior level. Preference will be given to the recruitment of people with experience and high levels of technical skill. Since the special investigators of the DSO will include chemists, forensic auditors and computer specialists, it would be short-sighted to compare the salaries they will earn to those of ordinary constables in the police service’.

More specifically, with regard to salaries:

· A broad salary scale was developed for investigators allowing for salary notch improvements while retaining the same job function. It should be noted that while the first notch of the SI salary scale was initially high when compared to SAPS detectives, a lower notch was introduced in July 2003.

· The remuneration of CSI’s matches the first three salary levels of Deputy Directors of Public Prosecutions.

· The salaries of prosecutors are the same as those with equivalent rank and on similar salary scales in the NPA.

7.
PERFORMANCE

The NPA’s Annual Report 2006/2007
 indicates the conviction target of 95% convictions, but during this period it achieved 85%. This needs to be seen against the background that they are operating at 65% capacity. Reasons for the shortfall are:

· Lack of resources to investigate and prosecute.

· Nature of cases and complexity result in longer investigation required before prosecution can be instituted.

· Lack of allocated court time. 

The conviction rate was the highest over a 5 year period (2002 to 2007) in 2003/4 with 94%, followed with an 88% in 2004/5, and 86% in 2002/3, with the lowest number of convictions in 2005/6 namely 82%. This shows that although the Directorate has not met its 2006/7 target, it has maintained a very good conviction rate (above 80%) over the five-year period. 

	 
	2002/3
	2003/4
	2004/5
	2005/6
	2006/7

	Investigations 

Finalised (no of cases)
	190
	205
	325
	318
	264

	Investigations new (no of cases)
	-
	-
	334
	380
	368

	Arrests ( no of persons)


	66
	290
	471
	447
	274

	Prosecutions finalised (no of cases)
	180
	189
	234
	243
	210

	Conviction rate


	86%
	94%
	88%
	82%
	86%

	Assets under restraint with AFU
	-
	R132 million
	R180 million
	R210 million
	R175.8 million

	Contraband interdicted 


	R500m 
	R1.15bn
	R2.46bn
	R445m 
	R1bn


PART II

8. COMPARATIVE EXAMPLES

It is difficult to compare South Africa to other countries as their law enforcement structures and/or government are often very different. Generally, those countries that have national police forces tend to have specialised units within their national force that deal with organised crime. 

Countries with federal systems of government, for example the United States and Australia, have state police forces but tend to have a special federal crime agency to deal specifically with organised crime. 

The location of such agencies also differs. In the United States, the FBI falls under the Department of Justice. In Australia, the Australian Federal Police enforce Commonwealth laws that include fraud, drug importation and trafficking, people smuggling, electronic crime, and crime against the environment. In the United Kingdom, the Serious Organised Crime Agency (SOCA) is an Executive Non-Departmental Public Body sponsored by, but operationally independent from, the Home Office. 

A further factor is whether the legal system is inquisitorial or adversarial. In countries that are inquisitorial, such as Germany, it is customary for prosecutors to play an active role in investigation. This has not traditionally been the case in Commonwealth countries where the system is adversarial. In such countries, the prosecutorial and investigative functions are customarily distinct.

The closest model to that of the DSO is that of the FBI. However, even this model differs from our model in a number of respects, including the fact that it operates within a federal rather than national system. The Serious Organised Crime Agency (SOCA) of the UK is another example that is worth having a closer look at, as it was borne out of frustration with the escalation of organised crime in the UK. These two examples are discussed in more detail below. 

8.1. United States: The Federal Bureau of Investigations (FBI)

The FBI is the principal investigative arm of the United States Department of Justice. It is not a national police force but is one of 32 federal agencies with federal law enforcement responsibilities. The Attorney-General is head of the Department of Justice and the chief law enforcement officer of the federal government. He/she must supervise the administration of law enforcement operations of the Department of Justice (including the FBI).

Unlike South Africa, the United States has no national police force as such. Instead it has state and local police agencies with a high degree of autonomy. Their jurisdiction is largely territorial. 

Consequently, the FBI’s investigative mandate relates only to federal crimes. This mandate is very broad, covering all federal violations not specifically assigned to another agency. Its investigative functions fall into the following categories: civil rights; counter terrorism; foreign counterintelligence; organised crime and drugs; violent crime and major offenders; and financial crime.

Thus, the FBI is both different from and similar to the DSO. The FBI operates within a federal system that is not applicable to our context, as South Africa has a national police force. However, the FBI is the principal investigative arm of the United States Department of Justice. Similarly, the DSO is located within the NPA, which falls under the Department of Justice and Constitutional Development.

Its methods of operation are also similar. Members have legal knowledge and conduct investigations with the ultimate purpose of collecting evidence for prosecution. A key difference, however, is that as the investigative arm of the United States Department of Justice, all FBI agents are special agents skilled in both the legal and investigative skills required to deal with, amongst others, organised crime. The DSO, however, distinguishes between its prosecutors and investigators. 

8.2. United Kingdom: Serious Organised Crime Agency (SOCA)

While police chiefs had been debating the idea of a ‘British FBI’ since the late 1980s, it was only in 2005 that the Serious Organised Crime and Police Act 2005 (SOCPA) created the Serious Organised Crime Agency (SOCA). Its purpose is to reduce the harm caused by serious crime, and to contribute to the reduction of such crime and to the mitigation of its consequences. It is also given a number of additional functions such as dealing with information relating to crime. SOCA is charged with gathering, storing, analysing and disseminating information relevant to crime at large (not just serious organised crime). SOCA’s general powers are
:

· To institute criminal proceedings.

· To support other law enforcement agencies or the police force in pursuing their functions, and to co-operate with other bodies including overseas agencies.

· To provide assistance to governments or bodies exercising functions of a public nature outside of the UK.

The Agency is an amalgamation of the National Crime Squad, the National Crime Intelligence Service, the National Hi-Tech Crime Unity (NHTCU), the investigative and intelligence sections of the HM Revenue and Customs on serious drug trafficking, and the Immigration Service’s responsibilities for organised immigration crime. Despite being labeled as a British FBI, it is not strictly accurate to compare these two bodies. The United Kingdom does not have a federal constitutional system, and has a very different policing structure. 

SOCA is an Executive Non-Departmental Public Body sponsored by, but operationally independent from, the Home Office.
 Accordingly, it is funded by central government. The Agency is led by a board with 11 members: The non-executive chairman is responsible for the Agency’s approach. Day to day leadership is provided by the Director-General. 

SOCA is an intelligence-led agency with law enforcement powers and harm reduction responsibilities. Harm in this context is the damage caused to people and communities by serious organised crime. The Home Secretary may set SOCA strategic priorities and will judge the success of its efforts. Within this framework, SOCA plans its priorities, including how it will exercise the functions given to it by statute, and what performance measures it will adopt.

SOCA has all the possible powers of secret surveillance permitted under the Regulation of Investigatory Powers Act, 2000. These include, for example, intrusive planting of electronic bugging devices in premises (which may involve actually breaking into them in secret), tracking devices in vehicles, interception of phone calls, emails, internet access, letter and parcel post, communications traffic data, etc, as well as powers of search, arrest, and even financial assets seizure via the Assets Recovery Agency.

SOCA’s relationship with prosecutors/lawyers 

SOCA is an investigative agency that primarily investigates organised crime cases with the aid of various specialists. They work closely with their intelligence and police compatriots at national and local level. SOCA officers have the powers of a police constable, a customs officer, or an immigration officer, reinforcing the idea that they will investigate cases and then hand it over to the State prosecutor to take it through the court system. 

Section 38 sets out the functions of the Director of Customs Prosecutions (DRCP) and the Director of Public Prosecutions (DPP) with respect to offences investigated by SOCA. The DRCP and DPP have the power to institute criminal proceedings arising out of an investigation conducted by SOCA. In addition, the DRCP and DPP have a duty to assist SOCA by providing advice to SOCA in relation to their criminal investigations. 

While the policy paper that preceded the legislation notes that closer and earlier links with the prosecution is generally desirable, the decision was not to place prosecutors and investigators together in the same agency. This was because separation was regarded as being essential if the independence of both groups was to be ensured.

However, the policy paper did expect that there would be a close working relationship between the two:

‘For the agency to operate to its maximum potential, we see a need for a new cohort of dedicated specialist investigators answerable to the Attorney General working alongside the agency’s investigators, co-located where appropriate, so as to provide comprehensive legal advice on the course of cases.

Prosecutors must provide comprehensive pre-charge advice to investigators in order to negotiate legal pitfalls, maximise evidential opportunities and develop strong, robust and well represented cases. Prosecutors must provide specialist legal advice such as extradition, obtaining evidence from abroad, robustly pursuing asset recovery, providing targeted victim and witness case and presenting more cases in trial as trial advocates’.

Accountability

SOCA is subject to similar internal and external safeguards as police forces and other agencies. The SOCA Professional Standards Department is responsible for receiving, investigating and monitoring the progress of public complaints about the misconduct of SOCA officers. They also update complainants regularly about the progress of their complaint, in accordance with the Police Reform Act 2002. If appropriate, SOCA will refer cases of serious misconduct to the Independent Police Complaints Commission (IPCC). Complainants can also contact the IPCC directly. 

In general terms, the IPCC will handle complaints against SOCA officers in the same manner as complaints against Police Officers or officers of HMRC. The Police Ombudsman of Northern Ireland (PONI) will deal with complaints in Northern Ireland. In Scotland, this will be the responsibility of the Lord Advocate. There will also be an inspection regime for SOCA, provided through Her Majesty's Inspector of Constabulary (HMIC).

PART III

9. Khampepe Commission

In April 2005, President Mbeki appointed Judge Sisi Khampepe to head a commission of enquiry to review the mandate and location of the DSO. The Commission’s terms of reference were as follows:

· The rationale for the establishment and location of the DSO.

· The DSO’s mandate and an evaluation of the implementation thereof.

· The systems of management, control, communication, oversight and accountability.

· The accountability, effectiveness, efficiency and oversight in respect of intelligence operations of the DSO.

· The Constitutional and legislative mandates of the SAPS and the intelligence agencies, with particular reference to their roles in respect of organised and high level priority crimes.

· The systems of co-ordination and co-operation between the SAPS and other intelligence agencies on the one hand and the DSO on the other.

· The efficacy of the co-ordinating systems existing between SAPS and the DSO.

· The need to review the present legislative framework and to make recommendations on remedial actions, if any to address deficiencies and various options regarding the DSO’s location.

The Commission held public hearings towards the end of 2005. One account of the proceedings notes that ‘tempers ran high’.
 

On the issue of the DSO’s mandate, the NPA argued that the solution lay not in altering it but ‘in establishing a proper and functioning working relationship with SAPS’. There were differing views as to whether better co-ordination could be achieved between SAPS and the DSO. The Minister of Justice and Constitutional Development expressed the view that ‘it will not be possible to achieve cooperation between the DSO and the SAPS’. 

A related question was on the potential for duplication of function. Was there value in having two organisations (the DSO and SAPS) that carry out similar functions? The SAPS argued that its specialised units had developed the capacity that they did not possess at the time the DSO was conceived. Therefore, the DSO’s continued existence was unnecessary. The NPA, however, argued that the DSO’s role was complementary to that of SAPS.

Submissions were also made on the issue of intelligence as opposed to information-gathering. In this regard, the intelligence community were of the view that the problem lay in the legislative gap that allows the DSO not to account directly to and become co-ordinated through regulatory mechanisms governing the operations of the intelligence community. It was proposed that the legislation be amended to empower the DSO to carry out its intelligence functions. 

The Minister of Intelligence specifically recommended that the Intelligence Oversight Act be amended to include the DSO within the ambit of oversight of the Inspector General for Intelligence and the Joint Standing Committee on Intelligence, as well as amendments to the National Strategic Intelligence Act to provide for the National Intelligence Coordinating Committee (NICOC) to coordinate the intelligence activities of the DSO. These two pieces of legislation provide for the coordination of the NIA and the South African Secret Service, departmental intelligence functions as well as the intelligence arms of the SAPS and the Defence Force (SANDF). As they were enacted prior to the DSO being established, they make no reference to it. However, it should be noted that the DSO had voluntarily joined NICOC (on its invitation) in July 2005.

Submissions were made on the continued location of the DSO within the NPA. The SAPS argument was based on section 199 of the Constitution which creates a single police service. Hence all the police functions performed by the DSO were unconstitutional. The situation could be corrected by locating the DSO within SAPS. The NPA contested this argument vehemently, citing instances where the courts had validated the DSO’s constitutionality.

On the issue of operational style, the DSO views its prosecution-led investigations as critical to securing convictions. ‘When prosecutors are involved from the start, they can provide guidelines relating to those aspects on which the investigators should concentrate, in order to secure a prima facie case and successful prosecution’.
 From the DSO’s point of view it makes sense for it to be located within the NPA. 

The SAPS indicated that prosecutors would not be accommodated within its structures should the DSO be relocated. The National Commissioner stated that ‘the SAPS was not in favour of a prosecution-led approach’.
 The Minister of Justice and Constitutional Development also recommended that a reconsideration of the location of the DSO was due.

The Khampepe Commission duly completed its work and presented its findings and recommendations to the President in June 2006. Although public statements have been made on the Commission’s findings and recommendations, the report in its entirety has not been released to the public. In his response to the 2008 State of the Nation Address, President Mbeki promised to release the recommendations of the Khampepe report, at the same time as the proposal (the Bill) on the DSO is tabled in Parliament.

9.1.
The Commission’s findings

The Commission found that:

· The rationale for the establishment of the DSO remained valid.

· The DSO is unique. This is a view shared by a number of governments across the world.

· The legal framework regulating the mandate and location of the DSO is not unconstitutional. The Commission emphasised that there was no legal impediment in having a structure such as the DSO within the NPA as long as the independence of the prosecution service was safeguarded.

· The co-ordinating systems between relevant institutions and the DSO are weak and pose a major challenge, which undermines the optimal functioning of the DSO. The situation is not assisted by the fact that the MCC does not function properly.

· The Minister of Justice and Constitutional Development did not have practical and effective oversight responsibility in respect of the law enforcement functions of the DSO.

· Several officers of the DSO and external service providers/consultants had not been screened. Also, a concern was that the NPA Act only provided for the screening of special investigators.

· The manner in which the DSO publicised some of its investigations was of concern. This, in fact, could result in violating the constitutional rights of persons under investigation.

· The Commission was unable to inquire into the rationalisation of resources and the need to minimise duplication between relevant institutions.

9.2.
The Commission’s recommendations

The Commission recommended that:

· The DSO is retained within the NPA. In order to enhance oversight, the President should confer political oversight and responsibility for the law enforcement component of the DSO to the Minister for Safety and Security.

· Prosecutors working for the DSO would continue to receive instructions from and remain accountable to the NDPP, who in turn was accountable to the Minister of Justice and Constitutional Development.

· The MCC should function properly. In addition, a co-ordinating committee of officials should be established to support and advise the MCC. This co-ordinating committee should have relevant individuals at the appropriate levels of authority able to deal with operational issues.

· The capacity of relevant entities within the SAPS be enhanced.

· The DSO desists from making public announcements on its investigations, where such communications could undermine the fundamental rights of affected entities and individuals.

· The NPA Act is amended to provide for screening of a wider category of DSO officials, together with relevant external service providers.

· The ICD is empowered to investigate any relevant infractions that may attend the law enforcement functions of the DSO.

The President referred the report to the National Security Council (NSC) for advice. It in turn considered the report and submitted its recommendations to Cabinet. Cabinet endorsed the NSC’s decision to accept in principle the Commission’s recommendations, including the retention of the DSO within the NPA and its law enforcement responsibilities being subject to political oversight by the Minister of Safety and Security.

PART IV

10.
OVERVIEW OF PUBLIC DEBATES

As already alluded to, from its beginning the DSO has been the subject of controversy.

10.1.
 Debates on the establishment of DSO

Even before the legislation governing the Scorpions was passed, various concerns were raised by the public, including opposition parties, on the formation of this structure. These included:

· The lack of widespread public debate or parliamentary debate on the structure, especially following so closely on President Mbeki’s assumption of leadership. This was linked to fears that this structure would become the “President’s private police force”.

· The Inkatha Freedom Party welcomed the formation of the Scorpions, but warned that there should be no political interference in its functioning. It would be vital that the director of the unit remain free of political interference and not be used as a tool for political harassment. 

· The Democratic Alliance welcomed the DSO’s establishment but expressed concern that the Scorpions would apparently report to Mbeki.

· Opposition parties highlighted the potential for problems between SAPS and the DSO on the issue of jurisdiction.
· Fears were raised about whether such a body would be constitutional, given that the Constitution provides for a single national police service. 
After the DSO’s establishment, a number of concerns became apparent, these included:

· Jurisdictional battles or ‘turf’ battles. The establishment of the Scorpions elicited intense competition between police investigative units and the Scorpions. After the Scorpions’ launch in September 1999, and until its formal establishment with the promulgation of the National Prosecuting Authority Amendment Act in early 2001, the DSO operated with staff borrowed from other departments and services. Most of these staff came from the police, especially the specialised units in the SAPS. Thus, while the DSO did not have a formal legal existence, and was staffed largely by members of the police service, it claimed credit for the investigation and solving of a number of high-profile crimes. At least some of the tension was the result of the early successes of the NDPP and the Scorpions and the extensive media coverage of their achievements.

· Relationship with the media. The Scorpions quickly became favourites with the public and sections of the media.
 Its aggressive media strategy and what some perceive to be an abuse of power provoked negative reactions from a range of political actors.
 Some give the media briefing of the former Director of the NPA to the media on the ‘prima facie’ case against Zuma, as an example of the ‘Hollywood tactics’ use by the DSO. The SAPS even went so far as accusing the Scorpions at the Khampepe Commission of selecting cases where media interest and coverage were certain.
 Concern has also been expressed at the damage caused by leaking of information prior to formal charges being laid. 

· Selection of cases (“cherry picking”). There is a perception that the Scorpions are selective in its choice of cases. For example, reference is made to the prosecution of Jacob Zuma and not other individuals involved in the arms deal. Subsequently, the ANC has admitted that the Scorpions' prosecution of ANC president Jacob Zuma "is not totally divorced" from the party's attempts to get rid of the Scorpions
.
· Constitutionality. The constitutionality of the DSO falling under the NPA and not the SAPS was questioned, in line with the constitutional provision for a single national police service. However, it seems clear that the investigation of crime is not the exclusive preserve of SAPS and that many other organisations including the Auditor-General and SARS carry out investigations as part of their functions.

· Accountability in terms of investigations of crimes. The SAPS National Commissioner reported to the Khampepe Commission that:

’Institutionally it is unacceptable that another organisation or body be responsible for the investigation of crimes which are a priority, both from a national and international perspective, whilst that body politically falls under another Minister, namely Minister of Justice and Constitutional Development’.

To address this concern, the Khampepe Commission recommended that the investigative arm remained within the DSO but report to the Minister of Safety and Security. Concerns were expressed as to how this arrangement would work.

10.2. Current debates


More recently, the resolution that emerged from the Polokwane Conference in December 2007 to disband the DSO has caused a great deal of public debate. 

The arguments in favour of the dissolution of the Scorpions, or alternatively its move to SAPS, focus primarily on:

· Case selection. There appears to be concerns around the DSO’s operational mandate, particularly the manner in which the DSO chooses which cases to investigate or not. They are accused of selecting only those cases they believe have a good chance of conviction, as well as those that would create huge media coverage. This is especially so against the background of certain views that the Scorpions might have been used to ‘settle political scores’.

· Prosecution-led investigations. It is unusual in adversarial legal systems such as ours for prosecutors to be active in investigations, as mixing the two may not only negate the separation of powers, but may also give the prosecutors an unfair advantage. Furthermore, it is alleged that the prosecutor may become ethically compromised. The view is that the object of a criminal investigation and a criminal prosecution is not to secure a conviction – it is to serve the interests of justice. The prosecutor is supposed to bring a professional detachment and objectivity to the investigation.

· Dirty tricks and foreign services. There have been longstanding suggestions of excessive politicisation within the DSO, and that some officials within the DSO are misusing their powers to advance/retard a specific political agenda or the career of individual politicians. 

The challenge of overseeing and holding to account all law enforcement officials, not just those of the DSO, is a very real one. All law enforcement officials are vested with considerable powers that involve the risk of misuse. Managing the exercise of such powers is challenging. However, this is particularly so where, in the case of the DSO, its mandate is extremely wide and the agency has the discretion/power to decide for itself whether or not a matter should be investigated. 

There have been allegations that the DSO has been involved in intelligence gathering, for which they do not have a mandate. Nor is there the necessary oversight of their intelligence activities. As the DSO does not have the capacity to conduct and handle intelligence, they are vulnerable when relying on private intelligence. According to a report of the Joint Standing Committee on Intelligence (JSCI) on the Special Browse ‘Mole’ Consolidated Report, such information peddlers originate mainly from pre-1994 or apartheid officers, most of whom worked in covert structures. They also have links to foreign intelligence services. Their information is highly suspect. The JSCI stated that in its opinion, the work of these peddlers is to destabilise and subvert the country. (Note: the Khampepe Commission recommended that the DSO immediately cease its intelligence gathering activities). 

A further consideration has been the use of outside consultants by the DSO, who are not subject to screening by the NIA. The argument is that these consultants may be privy to sensitive information that could be damaging to the country’s interests. 

· Promotion of a co-ordinated approach. The argument is that placing the DSO in SAPS will address any problems of rivalry and lack of co-operation between the DSO and SAPS.

· The Constitutional question. Some have questioned the constitutionality of the existence of the DSO under the NPA rather than the SAPS. This is related to the constitutional requirement of ‘a single national police service’.

· Media leaks. There have been concerns about media leaks on pending investigations that affects the rights of individuals concerned. When, in 2005, Khampepe Commission asked whether the NDPP was satisfied that there were adequate systems to detect such leaks, he answered that he was not satisfied with the current arrangements. Although there appears to have been attempts to address this problem, the recent report of the JSCI on the Special Browse ‘Mole’ Report indicated that this is still a problem.

· Two lines of accountability. The practicality of having two lines of political accountability, one to the Minister of Safety and Security and one to the Minister of Justice and Constitutional Affairs, as suggested in the Khampepe report, has been raised as a concern.

· Pooling of resources. It is argued that pooling of the SAPS and DSO investigative resources will assist in the fight against organised crime.

The following arguments have been levelled against the proposed dissolution of the DSO, and their incorporation in SAPS: 

· The location of prosecutors. There are legal/constitutional difficulties with employing prosecutors in the SAPS. The Constitution provides that there may be only one prosecution authority in the country and, as a result, procedural challenges to investigations led by prosecutors in the employ of the police would be inevitable. A solution may be to second prosecutors to the police. 

· SAPS organisational culture (“cop culture”).
 Police agencies, worldwide, have a specific “cop culture” which does not accommodate civilians easily. This is also true for prosecutors, who also have their own professional culture. The extent to which this organisational culture can facilitate the continued use and improvement of the current methodology of the DSO is questioned. It is argued that as a practical matter it will be quite difficult to attract and retain lawyers, prosecutors and former prosecutors to work as part of the SAPS. In addition, the bureaucratic nature of SAPS is argued not to be the best environment for the DSO’s prosecution-led and intelligence driven investigations. The rules and guidelines applicable to a large bureaucracy, such as the police, are likely to cause frustration and discontent. This may lead to a loss of skilled, experienced officers who are unable and/or unwilling to adapt to the SAPS organisational culture.
· SAPS difficulty in retaining highly skilled professionals. The SAPS generally has difficulties to retain highly skilled professionals.
 The Annual Report 2006/07,
 for instance, shows that while the overall turnover rate for the Department was on average 2%, the rate for those in the highly skilled and senior management was 4.6% and 3% respectively. This has been apparent in a variety of contexts from detectives in the Fraud and Serious Economic Crimes units to scientists in the Forensic Science Laboratories. Part of the problem is the organisation’s pay structures that cannot compete against salaries offered by the private sector. 

· Prosecution-led investigations. A key concern is that the move will reduce the DSO’s current success rate by removing the close relationship between investigators and prosecutors, rendering it far less effective in the fight against organised crime. 

PART V

11. ISSUES FOR CONSIDERATION WHEN CONSIDERING LEGISLATION TO RELOCATE THE DSO TO SAPS

The following are some of the issues that will need to be considered when the General Law Amendment Bill on the incorporation of the DSO into the SAPS is tabled in Parliament:

· Labour relations 

This addresses a number of issues relating to the labour relations rights of those employed within the DSO. These include differing remuneration scales between the DSO and the SAPS, uniform, and the very different culture that underlies the two organisational settings. Thus, any proposed move would need to take into account the following:

· In terms of labour legislation, investigators in the DSO could not be offered decreased benefits. This may prove to be problematic as an attempt would need to be made to address salary differentials in order to prevent resentment from especially SAPS officials. 

· Retention strategy/job satisfaction – some accommodation of the ethos that prevails within the DSO, including an emphasis on teamwork and a less bureaucracy.
· The issue of job security in the face of a skills audit and public statements that the best investigators from both Units (organised crime units and Scorpions) will be incorporated in the new structure. 

· Resources 

An audit will have to be done on current resources to ensure that state resources are not being lost in the process of incorporation. In addition, decisions will have to be made on how to ensure that the new unit does not have fewer resources than the current DSO. 

· Command and control 

· Clear lines of accountability/command and areas of function/responsibility for the new Unit internally within SAPS, with a focus on how this Unit will collaborate effectively with crime intelligence and investigations at station, provincial and national level.

· Clear delineation of role and function of the new Unit in relation to other organised crime fighting units (ASU, SIU, etc), and intelligence bodies (e.g. NIA) external to the SAPS.

· A similar structure such as the Ministerial Coordinating Committee (MCC) might be considered to provide guidance on especially inter-departmental cooperation. 

· The Scorpions has suggested that the new unit should be an independent unit that reports directly to the Minister. If it could be allocated a separate budget vote, such as for example the Independent Complaints Directorate, it may be able negate some of the employment conditions challenges such as higher salaries and special conditions. 

· Staff composition

· Consideration should be given to the exact staffing of the new unit and whether the :

· Unit will be staffed by investigators and legal advisors, or

· Unit includes investigators and prosecutors (seconded or appointed), or

· Unit consists only of investigators drawn from SAPS and the DSO.

· The role and position of intelligence operatives who serve as analysts.

· The relationship with other intelligence agencies, including internal SAPS crime intelligence, NIA, SAS and Defence Intelligence. 

· Operational mandate 

One of the main considerations would be how cases are selected and the criteria applied in the process. Options include those based on referrals or to those pursued on own initiative or a combination of both. It will also have to be determined whether the process and criteria that the DSO utilised will be maintained (See paragraph 5 above on Operational mandate and criteria). 
(Note the President has stated that the new unit will deal with the most complicated and most pernicious instances of organised crime, which will be referred to it by other formations in the CJS’).
  

· Role of intelligence 

One of the more contentious issues will be the role of intelligence gathering by the new unit. While it is contended that the DSO currently does not have a mandate to gather intelligence, it utilises sources to provide them with leads to possible organised crIme. The SAPS on the other hand utilises mainly the SAP Crime Intelligence.  It will thus have to be decided who will provide what kind of intelligence, and at what level, to allow the new unit to execute its task. 

(Note the President stated that this specialist unit will “continue to be guided and assisted by the skills that reside among members of the NPA and our intelligence services, ensuring that its operation is both prosecution and intelligence driven
” 
· Media relations

The wide media coverage that the Scorpions received on the cases that they were pursuing has been controversial as it is contended that it might jeopardise the rights of those that are being investigated. In addition, the SAPS felt that they also scored successes, but did not receive the same media coverage. 

A policy detailing the interaction with the media would thus have to be one of the first issues that will have to be resolved. The interaction with the rest of society will also have to be nurtured, as public opinion and perceptions of the new unit will also depend on the information made available to them. 

· Existing cases 

How are these going to be dealt with and how will it be decided which to pursue further and which ones to stop? Will this be decided by a coordinating committee such as the Ministerial Coordinating Committee (MCC) or will it be decided jointly by the new unit’s commander in consultation with the Ministers of Justice and Safety and Security? 

· Link with other Organised Crime fighting units 

The importance of cooperation between the various organised crime units in the country to assist in dealing with organised crime, is a crucial matter that will need to be addressed. 

· Coordinating structure 

As mentioned above, a coordinating structure similar to the MCC will be crucial to the success of such a unit, as political input in the management and directing of co-operation between various organised crime fighting units in the country. 

· Liaison between the Departments of Safety and Security and Justice 

If cases are to be investigated by the new Unit and then handed over to the Department of Justice to prosecute, at what level and to what extent will there be cooperation between the Departments on investigations?

· Merger challenges. 
A main challenge in merging institutions is that it often does not improve collaboration.
 It should not be taken for granted that a merger will necessary improve the fight against organised crime. The difficult integration processes in the South African National Defence Force, the integration of the Railway Police into the SAPS, and the restructuring of other government departments, lend further credence to this argument. To this end, a clear strategy for incorporation should be in place.

· Legislative process. 
As the DSO was formed by an Act of Parliament, the dissolution of the structure in its current form, should be go through the parliamentary system. This process may include:

· Amendment of the SAPS Act, No. 68 of 1995.

· Repeal of the NPA Act, No. 61 of 2000.

· Combination of two, in the form of a General Law Amendment Bill.

Care should be taken to ensure that the constitutional requirements of public participation in the processes of Parliament are seen to be adhered to. This should entail public hearings on the Bill(s), after it is tabled.

12.
CONCLUDING REMARKS 

Recent developments concerning the incorporation of the Scorpions into the SAPS include the admission by the Deputy President that the proposed bill will be introduced to Parliament later than envisaged, namely in May 20008. To this extent, the ANC declared that it will respect the Constitution and parliamentary processes and that Parliament should deal with the necessary legislation to dissolve the Scorpions according to its internal procedures. "Parliament is the ultimate decision-maker on the matter of the Scorpions. The ANC will not be ramming things down people's throats"
. The President indicated that the full Khampepe Commission Report will be released when the proposed legislation on the review of structures dealing with organised crime was tabled before Parliament
. This may however, be dependent on the outcome of a legal challenge to disband the Scorpions by a Johannesburg businessman Hugh Glenister
.
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