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The Women’s Legal Centre (“WLC”) welcomes the opportunity to make submissions before the Portfolio Committee on Justice & Constitutional Development on the Judicial Matters Amendment  Bill (the Bill). WLC is a public interest law centre started by women to enable women to use the law as a tool to advance and achieve their right to equality particularly women who are socio-economically disadvantaged. WLC uses litigation and advocacy in order to fulfill its objectives. 

The Bill regulates the offence of concealment of birth of a child. Section 113 of the Act provides that: 

1. Any person who without a lawful burial order disposes of the body of any child with intent to conceal the fact of its birth ,or not whether the child died before, during or after birth, shall be guilty of an offence and liable on conviction to a fine not exceeding one hundred pounds or imprisonment for a period not exceeding three years. 

2. Whenever a person disposes of the body of such child which was recently born, otherwise than under a lawful burial order, he shall be deemed to have disposed of such body with intent to conceal the fact of the child's birth, unless it is proved that he had no such intent. 

3. A person may be convicted under subsection (1) although it has not been proved that the child in question died before its body was disposed of.

4. The institution of a prosecution under this section must be authorized in writing by the Director of Public Prosecutions having jurisdiction. 

This section is old-fashioned and its constitutional validity is questionable. It is overly broad and lacks definition. The problems with the Act include: 

a. The terms "child" and "the body of the child" are not defined in the Act. The question arises at what stage a foetus becomes a child, and prosecution becomes possible. In S v Matthews¹, it was held that a foetus qualifies as a child if it has reached a stage in its development 'sufficient to have rendered its separate existence apart from its mother a reasonable possibility'. 

b. The Births and Deaths Registration Act of 1992 requires the issue of a certificate or a declaration to the relevant government official of a still birth. In terms of the 1992 Act, "stillborn" in relation to a child means that it has had at least 26 weeks of intra uterine existence but showed no signs of life after complete birth, and "still birth" in relation to a child has a corresponding meaning. A reading of the two acts together suggests that there is a close link between concealment and registration of birth, and that failure to notify of a still birth/miscarriage after 26 weeks of pregnancy would constitute the crime of concealment of birth. 

c. However, because the Bill and the Act which it seeks to amend fail to define "child" and the "body of the child", this means that the interpretation of the offence is left to the prosecuting authorities and can be abused. This charge is often brought in cases where the pregnancy has not advanced to 6 months, especially in the Northern Province. 

Recent cases 

In a recent study done by Reproductive Rights Alliance in Petersburg (Northern Province) on how often women had been arrested and prosecuted under the General Amendment Act (“The Act”), they found out, from speaking to both the prosecutors and police officers, that this Act was being widely used. 

Four women agreed to be interviewed regarding the arrest and conviction under the Act and their stories are all similar in that they all became pregnant whilst still young, their ages range between 17 and 20 years, and due to the fact that abortion had not been legalised they had been forced, by their boyfriends or fear of their parents, to undergo back street abortions, which had gone wrong. These women had then been arrested. The one woman had been prosecuted and found guilty under the Act and the other was found guilty of abortion, and the charges against the other two were withdrawn. 

In August 1999 we were approached to assist and advise a client who had been arrested on 21 July 1999 and charged under this Act. Our client remained in jail for five (5) day and on 26 July 1999 she appeared in the Magistrates Court and was granted bail of R500.00. Her case was remanded to 30 July 1999, thereafter to 13 August 1999, but had to be postponed again as the prosecutor had not been aware that the case was being heard on that day and the docket was not before the court. Our client then appeared at Court on 27 August 1999 and case was again postponed to 3 September 1999 and on this day Raesibe pleaded not guilty to the charge of concealment and the case was postponed to 15 October 1999 in order to obtain a date for referral to the Regional Court. The matter was finally set down for hearing at Regional Court on 24 November 1999. On 16 November 1999 the Regional Court Prosecutor advised us that the charge against our client was being withdrawn. 

Reverse onus provision 

The Bill contains a reverse onus which is clearly in contravention of Section 35(3)(h) of the Constitution of the Republic of South Africa Act 108 of 1996, which provides that every Accused has the right to a fair trial which includes the right to be presumed innocent. Section 113(2) contains a reverse onus in the sense that a person is "deemed to have disposed of such body with intent to conceal the fact of a child's birth, unless it is proved that he had no such intent". In the charge of concealment of birth intention is an essential element. The Bill provides that once it has been proved that a person disposed of the body of a child, the presumption of intent to conceal comes into operation and the onus of disproving such intent falls upon the Accused. 

"Unless it is proved that he had no such intent" in this Section means that the presumption may be rebutted by proof on a balance of probabilities. Absence of such proof, e.g. where the probabilities were evenly balanced at the end of the trial, the Court would be obliged to convict, notwithstanding the reasonable doubt regarding the state of mind of the Accused. The reverse onus provision in Section 113(2) is unconstitutional, because not only is it in conflict with the long established rule of Common Law on the burden of proof, namely, that it is always for the prosecution to prove the guilt of the Accused beyond a reasonable doubt, but also, it exposes the Accused person to the real risk of being convicted despite the existence of a reasonable doubt of his/her guilt. The Constitutional court has heard and declared a number of reverse onus provisions unconstitutional and therefore invalid.
The accused in such cases are mainly women and the reverse onus has the effect of discrimination against women on the basis of sex and gender, as it adversely affect their rights to a fair trial.  

Limitations 

The infringement brought about by this Section cannot be said to be a permissible limitation in terms of Section 36(1) of the Constitution. According to Section 36(1) a right enshrined in Section 35 of the Constitution may only be limited in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account of all relevant factors. One of the factors to be considered by the court is whether there are less restrictive means of limiting the right in question. 

Concealment of birth is not the only crime in which intent is an essential element and in those other crimes the prosecutor still bears the onus to prove the essential element of intent beyond a reasonable doubt. There is, with respect, no justification for the infringement of the Accused's right to be presumed innocent and accordingly, it is our submission, that the provision of Section 113(2) is unconstitutional and if challenge, would be declared invalid and unconstitutional. 

Our recommendations are either 

i. that this section be repealed in its entirety and that all matters to do with concealment of birth be dealt with in terms of Choice of Termination of Pregnancy Act 92 of 1996 (as Amended); 

ii. alternatively, the section needs to be redrafted in line with the Constitution and the Births and Deaths Registry Act. 

We trust that our recommendations will be favourably considered and implemented.
